Army Regulation 27-40

Legal Services

Litigation

Headquarters
Department of the Army
Washington, DC

19 September 1994

Unclassified



SUMMARY of CHANGE

AR 27-40
Litigation

This revision--
o Devotes a separate chapter to service of process (chap 2).

0 Replaces"investigative report”with "litigation report" reflecting current
usage (chap 3).

o Devotes a separate chapter to individual liability (chap 4).
o Treats environmental litigation (chap 6).

o Deletes coverage of criminal prosecutions in U.S. Magistrate and District
Courts (see AR 27-10).

o Delegates more authority to the installation level to determine release of
information and appearance of witnesses (chap 7).

o Updatesprocedurestoobtainreleasefromlocalor Statejuryduty (chapl0).
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Chapter 1 have the same general authority and responsibility as an Assistant

General U.S. Attorney.
(3) Special Attorneys assigned to D@ assignment of TIAG
1-1. Purpose and with the concurrence of the appropriate DOJ official, judge
a. This regulation prescribes policies and procedures for th@vocates will work as Special Attorneys for DOJ. Special Attor-
following: neys are authorized to represent the United States in civil litigation

(1) Defensive and affirmative litigation in Federal and State civil- in which the Army or DOD has an interest.
ian courts where the Army or Department of Defense (DOD) has an f, Attorneys at Army activities or commandaff judge advo-

interest in the matter. cates (SJAs) or legal advisers, or attorneys assigned to them, will
(2) Proceedings before Federal or State administrative bodiesrepresent the United States in litigation only if authorized by this

such as utility rate commissions. regulation or delegated authority in individual cases by the Chief,
(3) Release of official information and testimony by Department Litigation Division.

of the Army (DA) personnel with regard to litigation. g. Commander, U.S. Army Claims Service (USART®).Com-
(4) Remedies for procurement fraud and corruption. mander, USARCS, and USARCS attorneys, subject to AR 27-20,
(5) Environmental civil litigation and administrative proceedings. chapter 4, will maintain direct liaison with DOJ in regard to admin-
(6) Proceedings before the Office of Special Counsel. istrative settlement of claims under the Federal Tort Claims Act.

b. This regulation does not apply to Department of the Army h. Chief, Contract Law Division, OTJAGhe Chief, Contract
(DA) or DOD proceedings such as courts-martial or administrative Law Division, attorneys assigned to the Contract Law Division, and

boards. other attorneys designated by the Chief, Contract Law Division, in
litigation involving taxation, will represent DA in negotiation, ad-

1-2. References ministrative proceedings, and litigation, and maintain liaison with

Required and related publications and prescribed and reference®OJ and other Governmental authorities.

forms are listed in appendix A. i. Legal Representatives of the Chief of Engine€he Office of

. o Chief Counsel, attorneys assigned thereto, and other attorneys desig-

1-3. Explanation of abbreviations and terms __ nated by the Chief Counsel will maintain direct liaison with DOJ

Abbreviations and terms used in the regulation are explained in theang represent DA in litigation and administrative proceedings aris-

glossary. ing from the navigation, civil works, Clean Water Act 404 permit

authority, environmental response activities, and real property func-
tions of the U.S. Army Corps of Engineers (COE).

j- Chief Trial Attorney, Contract Appeals Division,USALIAe
Chief Trial Attorney, attorneys assigned to the Contract Appeals

1-4. Responsibilities
a. United States Department of Justice (DA3IPJ will defend
litigation in domestic and foreign courts, against the United States,

its agenc_:ieg and instrument_alities, and employees whose OfﬁCialDivision, and attorneys designated by the Chief Trial Attorney, will
condupt is involved. The various U.S. Attgrney Offices, under the represent the Governyment b%fore theyArmed Services Board )tl)f Con-
?gp;er[asslgr?t;t%fn the Attorney General, will conduct much of thf?‘act Appeals (ASBCA) anq the _Gen_era! Serv_ic_es Boz_ard of Contract
b The Judge Advocate General (TIASHect to the ulimate  A0peris (SSECA) They uil mantan drect s wih 003 con
°°f?“°' of litigation by DOJ (|nclud|_ng the various U.S. Attorney  pyjq) Attorney has designated COE attorneys to act as trial attorneys
Offices), and to the general oversight of litigation by the Army ;" haction with COE contract appeals.
General Counsel, TJIAG is responsible for litigation in which the = - Chief, Regulatory Law Office, USALSFe Chief, Regulatory
Army has an interest. Except with respect to proceedings addressefly,; office, attorneys assigned to the Regulatory Law Office, and
in subparagraph below, only TIAG (or a designee) will communi- e attorneys designated by the Chief, will représent DA consumer
cate to DOJ the Army’s position with regard to settlement of & case.jnerests in regulatory matters before State and Federal administra-
_C. Assistant Judge Advocate General For Civil Law and Litiga- {jye agencies and commissions, including but not limited to
tion (AJAG-CL).Responsible to TIAG for litigation issues; super- ,roceedings involving rates and conditions for the purchase of serv-

vises Chief, Litigation Division. _ ices for communications (except long-distance telephone), transpor-
d. Chief, Litigation DivisionReports to AJAG-CL and is respon-  tation, and utilities (gas, electric, water and sewer). They will

sible for the following: _ i maintain direct liaison with DOJ for communications, transportation,
(1) Supervising litigation in which the Army has an interest.  gnd utilities litigation.

~ (2) Acting for TJAG and the Secretary of the Army on litigation | Chief, Intellectual Property Law Division, USALSPe Chief,

issues, including the authority to settle or compromise cases, subjecintellectual Property Law Division, and the attorneys assigned there-

to the supervision of TIAG and AJAG-CL. . to, will represent DA in matters pertaining to patents, copyrights,
(3) Delegating responsibility for cases if appropriate. and trademarks. They will maintain direct liaison with DOJ and
(4) Serving as primary contact with DOJ on litigation. represent the DA in intellectual property issues.

(5) Accepting service of process for DA and for the Secretary of m. Chief, Labor and Employment Law Office, OTJAGe Chief,
the Army in his or her official capacity. (See 32 CFR 257.5.) Labor and Employment Law Office, attorneys assigned thereto, and

e. Special Assistant U.S. Attorneys (SAUSAs) and DOJ speciahttorneys identified as labor counselors will represent DA in matters
attorneys.Army judge advocates and civilian attorneys, when ap- pertaining to labor relations, civilian personnel, and Federal labor
pointed as SAUSAs under 28 USC 543, will represent the Army’s standards enforcement before the following: Federal Labor Relations
interests in either criminal or civil matters in Federal court under the Authority; Merit Systems Protection Board; Equal Employment Op-
following circumstances: portunity Commission; Department of Labor; National Labor Rela-

(1) Felony and misdemeanor prosecutions in Federal courions Board; and, State workmen’s compensation commissions. In
Army attorneys, at the installation level, after being duly appointed the event any individual mentioned in this subparagraph intends to
(see AR 27-10), will prosecute cases, in which the Army has anmake a recommendation to DOJ concerning an appeal of any case
interest, in Federal court. Army attorneys who prosecute criminalto a U.S. Court of Appeals, such recommendation will first be
cases will not represent the United States in civil litigation without coordinated with Litigation Division.
authorization from the Chief, Litigation Division. n. Chief, Procurement Fraud Division, USALS%&e Chief, Pro-

(2) SAUSAs for civil litigationBy assignment of TJAG and upon  curement Fraud Division, attorneys assigned thereto, and other attor-
the approval of the U.S. Attorney, judge advocates will serve within neys designated by the Chief, will represent DA in all procurement
a U.S. Attorney’s office to represent the Government in litigation in fraud and corruption matters before the Army suspension and debar-
which the Army or DOD has an interest. These judge advocatesment authority and before any civil fraud recovery administrative
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body. They will maintain liaison and coordinate remedies with DOJ Chapter 2

and other agencies in matters of procurement fraud and corruptionService of Process
0. Chief, Environmental Law Division, USALSEe Chief, En-

vironmental Law Division (ELD), attorneys assigned thereto, and 2

other attorneys designated by the Chief, ELD, will maintain direct

liaison with DOJ and represent DA in all environmental and natural

resources civil litigation and administrative proceedings involving

—1. General

a. Defined.Process is a legal document that compels a defendant
in an action to appear in court or to comply with the court's
demands, for example, in a civil case a summons or subpoena, or in

o d funcii DA it ; d subordinat d a criminal case, a warrant for arrest, indictment, contempt order,
mISSIonS and functions ot DA, 1S major and subordinateé commands,gyn5ena, or summons. Service of process is the delivery of the

installations presently or previously managed by DA, and other siteSyocument to a defendant to notify the defendant of a claim or
or issues in which DA has a substantial interest, except as otherwis%harge against him or her.
specifically provided in this regulation. b. Policy. DA personnel will follow the guidance of this chapter

p. Chief, Criminal Law Division, OTJAGIhe Chief, Criminal when civil officials attempt to serve civil or criminal process on
Law Division, will have general oversight of felony and magistrate individuals on Federal property.
court prosecutions conducted by Army lawyers acting as Special c. ProceduresProvost marshals shall ensure that installation law
Assistant U.S. Attorneys. (See AR 27-10.) The Chief will coordi- enforcement personnel are trained adequately to respond to situa-
nate with DOJ and other Governmental agencies concerning thetions that arise with regard to service of civil and criminal process.
overall conduct of these prosecutions. SJAs or legal advisers shall provide guidance to law enforcement

personnel in these matters.

1-5. Restriction on contact with DOJ

a. General rule.Except as authorized by TJAG, the General
Counsel, the Chief of Litigation Division, or this regulation, no

Army personnel will confer or correspond with DOJ concerning 630-10 and AR 190-9. Army officials will cooperate with civilian

legal proceedings in which the Army has an interest. law enforcement authorities who seek the surrender of a soldier in

b. Exceptions.This prohibition does not preclude contact with ¢onnection with criminal charges. Special rules apply when a bail
DOJ required by the Memorandum of Understanding between DOJpgndsman or other surety seeks custody of a soldier.

and DOD relating to the investigation and prosecution of certain Requests for witnesses or evidence in criminal proceedings.
crimes. (See AR 27-10, para 2—7.) In addition, an installation SJAgee chapter 7 of this regulation.

or legal adviser is expected to maintain a working relationship with

the U.S. Attorney in each district within his or her geographical 2-3. Service of civil process within the United States

area. An SJA or legal adviser should request the U.S. Attorney to a. Policy. DA officials will not prevent or evade the service of
advise him or her immediately when litigation involving DA or its process in legal actions brought against the United States or against

2-2. Service of criminal process within the United States
a. Surrender of personnelGuidance for surrender of military
personnel to civilian law enforcement officials is in chapter 7 of AR

personnel is served on the U.S. Attorney. themselves in their official capacities. If acceptance of service of
process would interfere with the performance of military duties,
1-6. Appearance as counsel Army officials may designate a representative to accept service. DA

personnel sued in their individual capacity should seek legal counsel
concerning voluntary acceptance of process.

b. Requests for witnesses or evidence in civil proceedBess.
chapter 7 of this regulation.

c. Process of Federal courtSubject to reasonable restrictions
imposed by the commander, civil officials will be permitted to serve
Federal process. (See Federal Rules of Civil Procedure 4, 45).

a. General.Military personnel on active duty and DA civilian
personnel will not appear as counsel before any civilian court or in
any preliminary proceeding, for example, deposition, in litigation in
which the Army has an interest without the prior written approval of
TJAG, except under the following conditions:

(1) The appearance is authorized by this regulation.

(2) The individual is a party to the proceeding. d. Process of State courts.
(3) The appearance is authorized under an expanded legal assist- (1) In areas of exclusive Federal jurisdiction that are not subject
ance program (see AR 27-3). to the right to serve State process, the commander or supervisor will

(4) The individual is a judge advocate assigned or detailed bydetermine whether the individual to be served wishes to accept
TJAG to DOJ to represent the United States in civil or criminal service voluntarily. A JA or other DA attorney will inform the

cases, for example, a Special Assistant U.S. Attorney, or an attorneyndividual of the legal effect of voluntary acceptance. If the individ-
assigned to Litigation Division. ual does not desire to accept service, the party requesting service
b. Procedure.All requests for appearance as counsel will be will be notified that the nature of the exclusive Federal jurisdiction

made through Litigation Division to the Personnel, Plans, and Train-Précludes service by State authorities on the military installation.
ing Office, OTJAG. Requests for DA military or civilian attorneys _ (2) On Federal property where the right to serve process is re-
to appear in any civilian court or proceeding on behalf of a soldier SETVed by or granted to the State, in areas of concurrent jurisdiction,
who is also facing Uniform Code of Military Justice (UCMJ) action 8;fi(\;\{2§rz;|?ee d LtjgIt&j:iIﬁgtiée:emieOggyp;ac)cljergsr\lfsitlﬁgc;géirgsihitgrllr;y
will be delivered to the SJA, legal adviser, or Regional Defense . : ; S .

Counsel, as appropriate. The SJ%\ or legal adviser 8\”" forward the &5 provided in the preceding subparagraph. If the individual declines

A L ) ) to accept service, the requesting party will be allowed to serve the
request to the_ L'“ga“oﬂ Division with an evaluation of the case and rocess per applicable State law, subject to reasonable restrictions
recommendation. Regional Defense Counsel should send request

. A 1 posed by the commander.
for U.S. Army Trial Defense Service (USATDS) counsel to Chief, e. Process of foreign courté U.S. District Court may order

USATDS, who will forward the request to the Litigation Division. sepice upon a person who resides in the judicial district of any
Privileged or otherwise sensitive client information should only be gocument issued in connection with a proceeding in a foreign or

submitted through USATDS channels. international tribunal. (See 28 USC 1696). In addition, the U.S.
State Department has the power to receive a letter rogatory issued
1-7. Mailing addresses by a foreign or international tribunal, to transmit it to a tribunal,
Mailing addresses for organizations referenced in this regulation areofficer or agency in the United States, and to return it after execu-
in appendix B. tion. (See 28 USC 1781). Absent a treaty or agreement to the

contrary, these provisions will govern.
f. Seizure of personal propert@tate and Federal courts issue
orders (for example, writ of attachment) authorizing a levy (seizure)

2 AR 27-40 « 19 September 1994



of property to secure satisfaction of a judgment. DA personnel will the Department of the Army or for the Secretary of the Army in his
comply with valid State or Federal court orders commanding or or her official capacity.

authorizing the seizure of private property to the same extent that

State or Federal process is served.

2-4. Service of criminal process outside the United States Chapter 3 .

Army Regulation 630-10 and international treaties, such as status o eporting Legal Proceedings to Headquarters,
forces agreements, govern the service of criminal process of foreign epartment of the Army

courts and the surrender of soldiers to foreign civilian law enforce-

b 3-1. General
ment officials. a. Legal proceedings requiring reportingctions must be taken
upon commencement of litigation or administrative proceedings in
2-5. Service of civil process outside the United States which the United States has an interest. Typically, the Secretary of

a. Process of foreign courti foreign countries service of proc- the Army, DA, the United States, or DA personnel are named as
ess issued by foreign courts will be made under the law of the placedefendant in a lawsuit or as respondent in an administrative
of service, as modified by status of forces agreements, treaties oproceeding. A nonexclusive listing of cases in which the United
other agreements. In foreign areas under exclusive U.S. jurisdictionStates has an interest includes the following:

service of process issued by foreign courts will be made under the (1) Suits for damages, injunctive relief, or other action filed
law specified by appropriate U.S. authority. against the Government or against DA personnel in their official

capacity.

(2) Suits alleging individual liability arising from performance of
official duties by DA personnel.

(3) Actions affecting DA operations or activities or which might
require official action by DA personnel.

(4) Actions arising out of DA contracts, subcontracts, or purchase
orders wherein the Government might be required to reimburse a

b. Process of Federal courtService of process on U.S. citizens
or residents may be accomplished under the following provisions:
The Hague Convention, reprinted in 28 U.S.C.A. Federal Rules of
Civil Procedure, following Rule 4; Federal Rules of Civil Procedure
4(i); 28 USC 1781 and 1783; and, the rules of the Federal court
concerned. If a DA official receives a request to serve Federal
process on a person overseas, he or she will determine if the indiggniactor for litigation expenses.

viqlual wishes to accept service voluntarily. Inqlividuals will be per- _ (5) Bankruptcy proceedings in which the United States or its
mitted to seek counsel. If the person will not accept servigfiymentalities may have an interest, including bankruptcies in-
voluntarily, the party requesting service will be notified and advised volving Government contractors.
to follow procedures prescribed by the law of the foreign country , Command and agency responsibiliBommanders and super-
concerned. visors of Army units, installations, or organizations will ensure
c. Process of State courtf.a DA official receives a request to  reports required by this section are submitted promptly.
serve State court process on a person overseas, he or she will c. Reports to Headquarters, Department of the Army (HQDA).
determine if the individual wishes to accept service voluntarily. Reports required by this regulation will be made telephonically or
Individuals will be permitted to seek counsel. If the person will not mailed to the responsible organization at DA. Appendix B contains
accept service voluntarily, the party requesting service will be noti- mailing addresses for these offices. Except in the situations de-
fied and advised to follow procedures prescribed by the law of thescribed below, reports required by this chapter will be made to the
foreign country concerned. (See, for example, The Hague Convendlitigation Division:

tion, reprinted in 28 U.S.C.A. Federal Rules of Civil Procedure, (1) Actual or potential litigation (or administrative infringement
following Rule 4.) claims) involving patents, copyrights, or trademarks will be made to

the Intellectual Property Law Division.
(2) Reports of pending or prospective litigation involving taxa-
tion will be made to the Contract Law Division.
(3) Communications, transportation, and utility services reports
il be made to the Regulatory Law Office.
(4) Reports involving environmental and natural resource litiga-
tion and administrative proceedings will be made to the Environ-
) . ) mental Law Division.
2-6. Assistance in serving process overseas (5) Potential civil recovery reports in cases of procurement fraud
a. Europe.For information and assistance concerning service of and corruption will be made to the Procurement Fraud Division.
process of persons assigned to or accompanying U.S. Forces in (6) Reports involving the felony prosecution program and magis-
Europe, contact the Foreign Law Branch, International Law Divi- trate court prosecutions will be made to the Criminal Law Division,
sion, Office of The Judge Advocate, Headquarters U.S. Arm9TJAG.
Europe, and Seventh Army, Unit 29351, (Heidelberg, Germany) (7) Cases before the Armed Services Board of Contract Appeals
APO AE 09014. and the General Services Board of Contract Appeals will be made to
b. Korea. For information and assistance concerning service of the Contract Appeals Division. _ _ _
process Of persons assigned to or accompanying U.S. Forces in d ClaSSIerd |nf0rmat|0nlnf0rmat|0n reqUII’ed by thlS regulaUOn

Republic of Korea), APO AP 96205. or declassification is not feasible, the classified material should be

c. Panama, Central and South Ameridéor information and separated from the report and forwarded under separate cover.

: : . . e. Other reporting requirementReports required by this chapter
assistance concerning service of process of persons assigned to Are in addition to and do not satisfy any other reporting requirement,
accompanying forces in the U.S. Army Southern Command, contact,

such as, notifying the Federal Bureau of Investigation (FBI) of
Staff Judge Advocate, HQ, U.S. Army South, Fort Clayton, Panama’offenses pursuant to AR 27-10; submitting serious incident reports
APO AA 34004-5000.

pursuant to AR 190-40; reporting procurement fraud or other irreg-
. ularities per Defense Federal Acquisition Regulation Supplement
2—7. Service of process on DA or the Secretary of the (DFARS), section 9.406-3; reporting the exercise of criminal juris-
Army diction by foreign tribunals over U.S. personnel pursuant to AR
The Chief, Litigation Division, shall accept service of process for 27-50; or, reporting bankruptcies per AR 37-103.

d. Suits against the United Statd3A personnel served with
foreign civil process will notify the appropriate SJA or legal adviser,
who will return the document to the issuing authority explaining the
lack of authority to accept service for the United States. Service on
the United States must be made upon DOJ through establishegv
diplomatic channels.
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f. Reports control exemptioithe reports required herein are ex- assist the DOJ or DA attorney responsible for the litigation. Installa-
empt from reports control under AR 335-15, paragraphf(3}3  tion attorneys or support personnel should begin accumulating rele-

and 5-2(4). vant documentary evidence and identifying witnesses. If requested,

installation attorneys will prepare a legal memorandum concerning
3-2. Individual and supervisory procedures upon the motion, giving particular attention to the following issues rele-
commencement of legal proceedings vant to a court granting injunctive relief:

a. Individual procedure®A personnel served with civil or (1) Plaintiff's likelihood of success on the merits.
criminal process concerning a proceeding in which the United States (2) Whether plaintiff will be harmed irreparably if injunctive
has an interest (see para 3-1) will inform their supervisor immedi- relief is not granted.
ately and furnish copies of process and pleadings. There is no (3) Harm to defendant and other parties if injunctive relief is
requirement to notify supervisors of purely private litigation. granted.

b. Supervisory procedura¥hen supervisors learn that legal (4) The public interest.
proceedings in which the United States has an interest have com-
menced, the supervisor will forward a copy of all process and 3
pleadings, along with other readily available information, to the SJA
or legal adviser. If no legal officer is available locally, the docu-
ments will be forwarded to the SJA or legal adviser of the next
higher headquarters.

—6. Habeas Corpus

a. General.A soldier may file a writ of habeas corpus to chal-
lenge his continued custody (usually in a post court-martial situa-
tion) or retention in the Army. As is the case with injunctive relief
in the preceding paragraph, installation SJAs and legal advisers
must take immediate action.

b. Notification to the Litigation Division and the U.S. Attorney.
The SJA or legal adviser will notify the Litigation Division and the
responsible U.S. Attorney’s Office immediately upon learning that a
petition for writ of habeas corpus has been filed. All relevant docu-
mentary evidence supporting the challenged action should be assem-
bled immediately.

c. Procedures in habeas corpugpon the filing of a petition for
a writ of habeas corpus, the court will dismiss the petition, issue the
writ, or order the respondent to show cause why it should not be
- - . A ) “granted. If a writ or order to show cause is issued, the SJA or legal
ing; a JUd.'C'al or administrative PT°°eed'.”9 |nVoI_vmg less than_ 60 adviser should be prepared to assist the responsible Litigation Divi-
days to file an answer; and, actions with possible Congressional.ginn or DOJ attorney in preparing a return and answer. If so di-
Secretarial, or Army Staff interest. For legal proceedings instituted rected, the SJA will also prepare a memorandum of points and
in foreign tribunals, the SJA or legal adviser will also notify the 4 thorities to accompany the return and answer. The Government's
major overseas commander concerned and the appropriate U.S. EMagponse should cover the following: whether the Army has custody
bassy or Legation. A telephonic report to HQDA should include the o petitioner; whether respondent and petitioner are within the judi-

3-3. SJA or legal adviser procedures

a. Immediate notice to HQDANhen an SJA or legal adviser
learns of litigation in which the United States has an interest, and it
appears that HQDA is not aware of the action, the SJA or legal
adviser will notify telephonically the responsible HQDA office. (See
para 3—-t above.) Immediate notice is particularly important when
litigation involves one of the following: a lawsuit against an em-
ployee in his or her individual capacity; a motion for a temporary
restraining order or preliminary injunction; a habeas corpus proceed

following: _ cial district; and, whether appellate or administrative remedies have
(1) Title or style of the proceeding. been exhausted.
(2) Full names and addresses of the parties. d. Writs or orders issued by State couM& State court, after

(3) Tribunal in which the action is filed, date filed, docket num- being informed judicially that a petitioner is in custody under the
ber, when and on whom service of process was made, and date bguthority of the United States, should interfere with that custody or

which pleading or response is required. require that petitioner be brought before the State court. A deserter,
(4) Nature of the action, amount claimed, or relief sought. apprehended by any civil officer having authority to apprehend
(5) Reasons for immediate action. offenders under the laws of the United States or of any State,
b. Transmission of process, pleadings, and related papersss district, territory, or possession of the United States, is in custody by

instructed otherwise by HQDA, the SJA or legal adviser will FAX authority of the United States. If a writ of habeas corpus is issued
or mail HQDA a copy of all process, pleadings, and related papers.b}’_ a State g:c')ulrt, the SJA or legal adviser will seek guidance from
Use of express mail or overnight delivery service is authorized. Litigation Division. _ N

c. Notice to U.S. Attorneyf the legal proceeding is instituted in e. Foreign court ordersA foreign court should not inquire into
the United States, the SJA or legal adviser, unless instructed othertn® legality of restraint of a person held by U.S. military authority.

; ; : : If a foreign court issues any process in the nature of a writ of
wise by HQDA, will notify the appropriate U.S. Attorney and ren- o> ; .
der assistance as required. habeas corpus, the SJA or legal adviser immediately will report the

matter to the appropriate U.S. forces commander and to the Litiga-
3-4. Litigation alleging individual liability tion Division.
See chapter 4 of this regulation for procedures to follow when DA 3-7. Litigation against Government contractors

personnel, as a result of performance of official duties, are either a. General.A contract might require that the Government reim-

sued in their individual capacities or face criminal charges. burse a contractor (or subcontractor) for adverse judgments or litiga-
. . . tion expenses. Unless a contractor or subcontractor facing a lawsuit
3-5. Injunctive relief requests representation by DOJ, the Army presumes the contractor

a. General Plaintiffs may attempt to force Government action or ij| obtain private counsel to defend the case. If the contract so
restraint in important operational matters or pending personnel ac-yjiows, however, the contractor may request, and HQDA may rec-
tions through motions for temporary restraining orders (TRO) or ommend, that DOJ represent the contractor if it is in the best
preliminary injunctions (PI). Because these actions can quickly im- jnterests of the United States.
pede military functions, immediate and decisive action must be |, Actions by the SJA or legal adviséfr.a contractor or sub-
taken. contractor faces litigation and the underlying contract with the Gov-

b. Notification to HQDA and the U.S.Attornéjhe SJA or legal  ernment requires reimbursement for adverse judgments or costs of
adviser will notify Litigation Division or other appropriate office at the litigation, the SJA or legal adviser, through the contracting
HQDA immediately when a motion for TRO or PI has been, or is officer, should determine if the contractor desires representation by
about to be, filed. The SJA or legal adviser will also notify the DOJ. If so, the contractor or authorized agent will sign a request for
responsible U.S. Attorney. representation. (See fig 4-3.) The SJA or legal adviser will deter-

c. Actions by SJA or legal advisd@ihe SJA or legal adviser will  mine whether, in his or her opinion, representation by DOJ should
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be granted. He or she will prepare a memorandum to support his or (1) The names and addresses of any parties intervening and the
her recommendation, especially concerning any issue regarding thesubstance of their positions.
Government’s obligation to reimburse the contractor under the con- (2) Names of Government users affected by any change.
tract. The SJA or legal adviser will forward his or her memoran- (3) Copy of any proposed rates, rules, or regulations.
dum, along with the contractor’s request, to the Litigation Division.  (4) A recommendation whether the Army should intervene in the
c. Actions by the Litigation Divisiomhe Chief, Litigation Divi- action or proceeding. If intervention is recommended, provide a
sion, will evaluate the submission and decide if it is in the Army’s memorandum to support the recommendation.
best interest that the request be granted. He or she will prepare a e. Legal proceedings overseaBoreign communications, trans-
memorandum supporting his or her decision and send the packet tportation, and utility service proceedings need not be reported. In
DOJ. The Chief's decision constitutes the final DA position on the other legal proceedings instituted in a foreign country, the SJA or
matter. If DOJ grants the contractor’'s request, the Chief, Litigation legal adviser will take the actions prescribed in paragraph 3-3
Division, will ensure that the contractor is notified through the SJA above.
or legal adviser and the contracting officer. f. Maritime claims.Admiralty and maritime claims within the
d. Private CounselA contractor represented by DOJ may ask purview of AR 27-20, chapter 8, that have been investigated and
that private counsel assist the DOJ attorney in the litigation. The processed under AR 55-19 or other applicable regulations, will be
DOJ attorney will remain in control of the litigation, and the fees referred to USARCS.
for private counsel will not be reimbursable except under unusual g. Army and Air Force Exchange Service litigatidine SJA or
circumstances. The contractor must seek both DOJ and DA approvalegal adviser will send a copy of all documents relating to litigation
to employ private counsel when DOJ representation has been granagainst AAFES to: General Counsel, AAFES, P.O. Box 660202,
ted. Even if DOJ and DA grant authority to employ private counsel, Dallas, TX 75266-0202.
the contracting officer will determine whether a contractor will be  h. Bankruptcy Reports of bankruptcy or insolvency proceedings
reimbursed under the contract for private counsel. shall be made per this regulation and AR 37-103.
e. SettlemenfThe contractor, unless the contract specifies other-
wise, ultimately will decide whether to compromise a suit. The 3-9. Litigation reports
contracting officer determines reimbursement under the contract,The SJA or legal adviser will prepare a litigation report when

with the advice of his or her attorney. directed by HQDA. The report will contain the following sections:
a. Statement of Facténclude a complete statement of the facts
3-8. Miscellaneous reporting requirements upon which the action and any defense thereto are based. Where

SJAs or legal advisers will comply with the directives cited below possible, support facts by reference to documents or witness state-
concerning actual or prospective litigation involving the following ments. Include details of previous administrative actions, such as the
types of cases: filing and results of an administrative claim. If the action is predi-
a. Taxation. cated on the Federal Tort Claims Act, include a description of the
(1) Contractor transactions. (See Federal Acquisition Regulationplaintiff's relationship to the United States, its instrumentalities, or
(FAR) and Defense Federal Acquisiton Regulation Supplemétstcontractors. Also include a statement whether an insurance com-

(DFARS), part 29.) pany or other third party has an interest in the plaintiff's claim by
(2) Army and Air Force Exchange Service (AAFES) activities. subrogation or otherwise and whether there are additional claims
(AR 60-20.) related to the same incident.
(3) Purchase or sale of alcoholic beverages. (AR 215-2.) b. Setoff or CounterclainDiscuss whether setoff or counterclaim

(4) Nonappropriated fund and related activities.(AR 215-1.) exists. If so, highlight the supportive facts.

b. Tort and contract claims, insurance, and litigation involving c. Responses to Pleading@epare a draft answer or other appro-
nonappropriated fund activitie®Nonappropriated Fund (NAF) man-  priate response to the pleadings. (See fig 3—-1, Sample Answer).
agers and employees must be aware that injury, property damage, dpiscuss whether allegations of fact are well-founded. Refer to evi-
contract disputes can result in claims against the United States or itslence that refutes factual allegations.

individual officials. Incidents involving potential government liabil- d. Memorandum of Lawnclude a brief statement of the applica-
ity must be reported through the NAF manager to the Claims JA asble law with citations to legal authority. Discussions of local law, if
soon as practicable. (AR 215-1.) applicable, should cover relevant issues such as measure of dam-

c. Annexation of Army landdJpon receipt of information or  ages, scope of employment, effect of contributory negligence, or
official notice that a political subdivision has taken action or is in limitations upon death and survival actions. Do not unduly delay
the process of undertaking an annexation, and also upon receipt of aubmission of a litigation report to prepare a comprehensive memo-
request by a political subdivision of a State for annexation, the randum of law.
installation commander will ensure an Annexation Assembly and e. Potential witness informatiorList each person having infor-
Evaluation Report is prepared and forwarded through the propermation relevant to the case and provide an office address and tele-
officials, to include The Judge Advocate General. In instances in-phone number. If there is no objection, provide the individual's
volving annexation of Army lands, where time is of the essence, thesocial security account number, home address, and telephone num-
installation commander shall notify The Judge Advocate General byber. This is “core information” required by Executive Order No.

electrical means. (AR 405-25.) 12778 (Civil Justice Reform). Finally, summarize the information or
d. Communications, transportation, and utility services adminis- potential testimony that each person listed could provide.
trative proceedingsAny contracting officer or other Army official f. Exhibits.

responsible for the acquisition of communications, transportation, (1) Attach a copy of all relevant documents. This is “core infor-
utilities (gas, electric, water and sewer), or military mail services, mation” required by Executive Order No. 12778 (Civil Justice Re-
who becomes aware of any action or proceeding of interest to theform). Unless otherwise directed by HQDA, each exhibit should be
Army, promptly will refer the matter to the SJA or legal adviser, tabbed and paginated internally. References to exhibits in the litiga-
who will take the actions prescribed in paragraph 3-3 above. Exam-ion report should be to page numbers of particular exhibits.

ples of actions requiring referral are as follows: New or amended (2) Copies of relevant reports of claims officers, investigating
rates, regulations, or conditions of service; applications for authority officers, boards, or similar data should be attached, although such
to discontinue or initiate service; changes in electromagnetic pat-reports will not obviate the requirement for preparation of a com-
terns causing adverse communications interference; or, zoning proplete litigation report.

posals affecting historic or aesthetic preservation. In addition, the (3) Prepare an index of tabs and exhibits.

SJA or legal adviser will transmit the following to the Regulatory (4) Where a relevant document has been released pursuant to a
Law Office: Freedom of Information Act (FOIA) request, provide a copy of the
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responseor otherwig identify the requesto and the records Secretary of the Army. That office will place the official Army seal
released. on the packet.

g. Distribution and number of copieklnless HQDA directs oth-
erwise, SJAs or legal advisers will mail (first class) an original and 3-12. Unsworn declarations under penalty of perjury
one copy of the litigation report to the responsible HQDA office  a. General Under the provisions of 28 USC [746, whenever any
(see para 3-1) and one copy to the U.S. Attorney’s Office handlingmatter is required or permitted to be established or proyea b
the case. If possible, record the litigation report onto a magneticsworn statement, oath, or affidavit, such matter may also be estab-
diskette, using either WordPerfect, Enable, or ACSII, and send it t0jished or proven by an unsworn written declaration under penalty of
the Litigation Division. perjury. Because such declaration does not require a notary or other
official to administer oaths, individuals preparing statements for use

Cé—lo. Predservationt of ev(;dzn;:e itioat dministrati din litigation should consider using this format. (See fig 3-3.)
Because documents needed for filgation or administraliveé proceec- , \ynen executed within the United States. Place the following
ings are subject to routine destruction, the SJA or legal adviser will . .

at the end of the witness statement:

ensure that all relevant documents are preserved.

3-11. DA Form 4 | declare under penalty of perjury that the foregoing is true and

a. General The DA Form 4 (Department of the Army Certifica- ~ cOrrect. (28 USC 1746.)
tion for Authentication of Records) (See fig 3—-2) is used to authenti-
cate Army records or documents. Documents attached to a properly
prepared and sealed DA Form 4 are self-authenticating. (See Fed. R. )
Evid. 902). Executel on (date) (Signature)
b. Preparation at the installation leveA DA Form 4 need not
be prepared until the trial attorney presenting the Government’s case
identifies documents maintained at the installation level that he or C. When executed outside the United States. Place the following
she will need at trial. Once documents are identified, the custodianat the end of the witness statement:
of the documents will execute his or her portion of the DA Form 4.
(See fig 3-2). The custodian certifies that the documents attached to | declare under penalty of perjury under the laws of the United
the DA Form 4 are true copies of official documents. Documents  States of America that the foregoing is true and correct. (28
attached to each form should be identified generally; each document USC 1746.)
need not be mentioned specifically. Only the upper portion of the
form should be executed at the local level.
c. Actions at HQDAUpon receipt of the DA Form 4 whitdocu-
ments attached thereto, HQDA will affix a ribbon and seal and Executel on (date) (Signature)
deliver it to The Office of The Administrative Assistant to The

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION
JOHN DOE
Plaintiff

V.
NO. C-90-100

MICHAEL P. W. STONE,

SECRETARY OF THE ARMY

DEPARTMENT OF THE ARMY
Defendant

First Affirmative Defense.

The Complaint is barred by laches.

Answer

For its answer to the complaint, defendant admits, denies and alleges as follows:
1. Admits.

Figure 3-1. Sample answer to judicial complaint with attached Certificate of Service
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2. Denies.

3. Denies.

4. The allegations contained in paragraph 4 are conclusions of law to which no response is required; to the extentbthey ma
deemed allegations of fact, they are denied.

5. Denies the allegations contained in the first sentence of paragraph 5; admits the allegations contained in the semomd senten
paragraph 5; denies the remainder of the allegations in paragraph 5.

6. Denies the allegations in paragraph 6 for lack of knowledge or information sufficient to form a belief as to their truth.

7. Denies each allegation in the complaint not specifically admitted or otherwise qualified.

Prayer for Relief

The remainder of plaintiff's Complaint contains his or her prayer for relief, to which no answer is required. Insofar agmis ans
required, denies that plaintiff is entitled to any relief whatsoever.

Defendant respectfully prays that the Court dismiss plaintiff's Complaint and award to defendant costs and such further eeGeiugs th
deems proper.

Respectfully Submitted,
RONALD M. FORD
UNITED STATES ATTORNEY

ROY A. ANDERSEN

Assistant United States Attorney
606 N. Carancua

Corpus Christi, Texas 78476
(512) 884-3454

(Signature)

CAPTAIN CHRISTOPHER N. JONES
Department of the Army

Office of the Judge

Advocate General

901 N. Stuart St., Suite 400
Arlington, Virginia 22203-1837

(703) 696-1666

CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of Defendant’s Answer has been placed in the mail, postage prepaidytios 22 da
January, 1991, addressed to plaintiff's counsel as follows:
Mr. Eugene Henderson
777 Fourth Street
Corpus Christi, TX 78888

(Signature)
ROY A. ANDERSEN
Assistant United States Attorney

Figure 3-1. Sample answer to judicial complaint with attached Certificate of Service - Continued
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®nited States of America

DEPARTMENT OF THE ARMY
El Paso, Texas 15 Apr 54

PLACKE GATE
1 HEREBY CERTIFY that the document, attached hereto consisting of 9
pages,is a true and exact copy of the Narrative Summary, Standard
Form 502, pertaining to the hospitalization of Jane Doe during
the period 3-6 Jan 94, an official document in the custody of the
Registrar of William Beaumont Army Medical Center.

JOHN SMITH
Captain, MS
Registrar

1 HEREBY CERTIFY that

, whe
signed the {oregoing certificate, in the

, and

that full faith snd credit should be given to his certification.

IN TESTIMONY WHEREOF 1, .
Secrstary of the Army, hsve hareunto csused the seal of
the Department of the Army to be affixed and my naow to
be subscridbed by the Administestive Assistant of the said
Department, st the City of Weshington, this i
day of . 19

Secrotary of the Army.

By

Adminisiralive Axsistont.

FORM
REFLACES KDITION DF 1 OC . N wiLl #K Uk D.
D‘ 1 MAR 88 . oN o sev e e + 1.5 GPO:1987.0-181-032/80876

Figure 3-2. Sample DA Form 4
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DECLARATION UNDER PENALTY OF PERJURY

I amPrivate Paul Jones, currently assigned to Company B, 4th Battalion, 325th Parachute
InfantryRegiment, FortBragg, North Carolina.lhavepersonalknowledgeofthefollowing
matters.

Ontheeveningof3Junel970,lwaspresentatthe company party atLake Popolopenwhen
the accident occurred. | saw a bright, full moon that evening.

| declare under penalty of perjury that the foregoing is true and correct. (28 USC1746.)

Executed on: (Date)

(Signature)
PAUL JONES
PRIVATE, U.S. ARMY

Figure 3-3. Unsworn declaration under penalty of perjury executed within the United States

Chapter 4 from actions taken by Federal employees acting within the scope of

Individual Liability employment. The law was passed to eliminate problems caused by
Westfall v. Erwin,484 U.S. 292 (1988).

4-1. Scope c. 10 USC 1089 (Defense of certain suits arising out of medical

This chapter provides guidance when DA personnel, as a result oimalpractice).This provision, commonly referred to as The Gonzales
the performance of their official duties, are either sued in their Act, makes the FTCA the exclusive remedy for suits alleging medi-
personal capacity, or are charged in a criminal proceeding. Exam-cal malpractice against a military health care provider.

ples of civil actions alleging individual liability include the follow- d. 28 CFR 50.15 (Representation of Federal officials and em-
ing: a medical malpractice lawsuit against health care providers;ployees by Department of Justice attorneys [...] in civil, criminal,
suits resulting from motor vehicle accidents; constitutional torts; or, and congressional proceedings in which Federal employees are
common law torts such as assault, libel, or intentional infliction of sued, subpoenaed, or charged in their individual capacitiBis¢se
emotional distress. Likewise, State or Federal criminal charges canDOJ regulations set out the policy and procedures for requesting
arise from the performance of official duties, including environmen- representation in individual liability cases. See also 28 CFR part 15

tal crimes or motor vehicle accidents. (Defense of Certain Suits Against Federal Employees, etc.).
e. 28 CFR 50.16 (Representation of Federal employees by pri-
4-2. Policy vate counsel at Federal expense).

a. General.Commanders, supervisors, and SJAs or legal advisers
will give highest priority to compliance with the requirements of 4-4. Procedures for obtaining certification and DOJ
this chapter with regard to current or former DA personnel who face representation ) )
criminal charges or civil litigation in their individual capacity as a @ SJA or legal adviser procedures. When an SJA or legal adviser
result of performance of their official duties. !earns (_)f a criminal charge or of a lawsuit alleging individual I|a_b|_l-
b. DOJ policy on representatiorif in the best interest of the ity against DA personnel as a result of performance of official

United States, upon request of the individual concerned, and uporfiuties, he will take the following actions: _
certification by his or her agency that he or she was acting within (1) Immediately notify the Litigation Division and the appropri-

the scope of his or her employment, DOJ may represent present anf@ite U.S. Attorney, and FAX or express deliver copies of process and

former DA personnel sued individually as a result of actions taken P!€adings to each office. Where time for response is limited, request

within the scope of their employment. Representation can be de-:.h"’lt the U.S._dAtt?rney either petm(l)n tr&e court fotr ?n extends_lonfof
clined for a variety of reasons, including but not limited to the Ime, or provide temporary counsel and representation pending for-

L X L . | approval.
following: the employee was not acting within the scope of his or M& : . .
her oﬁige' there ig ayconﬂict of interesgtg' or, actions we?e not taken (2) Investigate whether the employee was acting within the scope
in a good faith effort to conform to Ia{w ' of his or her office or employment. Obtain, if possible, statements

from the defendant, supervisors, and witnesses.
4-3. Federal statutes and regulations (3) Advise the individual defendant of the rights and conditions

a. Federal Tort Claims Act (FTCA28 USC 1346(b) set out_in 28 CFR 50.15, which include th_e following:
2671-2680). A waiver of sovereign immunity which, with certain _ (&) His or her right to request representation by a DOJ attorney

ti kes the United States liable for tort clai in th ar_ld,. in appropriate cases, certification that he or she was acting
g;::neep Irzgilngpaassa p?iva'?el eindividaueasl table for fort claims N e, ithin the scope of employment. (See 28 USC 2679 and 28 CFR

- T . 50.15.)
b. Federal Employees Liability Reform and Tort Compensation . .
Act of 1988 (FELFE)TgA) or The V%estfall Act P.L. No. 100604, 102 g.’) The ”ﬁht to r.fqbql‘?St pf”‘]{ated Cok’gse' ;; %"F"S’gg“igt)e"pense'
fic ey ) subject to the availability of funds. (See .16.
Stat 4563 (1988) (codified at and amending 28 USC 2671,2674, and - . ” 8 .
2679).FELI(?TC,2\(by amending the Federa(:il Tort Claims Act, makes (c) That the United States is not obligated to pay or indemnify

the FTCA the exclusive remedy for common law tort claims arising idnedfﬁl?(i?;}t (f:(;rpggi);yjudgment rendered against him or her in his or her
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(4) If the defendant desires certification or DOJ representation, adviser. The SJA or legal adviser will prepare his or her own

have him or her sign a request. (See fig 4-1.) Obtain adsigmrpe recommendation and forward the matter to the Litigation Division.
of employmen statemenfrom the defendans' supervisor (Fig d. Chief, Litigation Division, proceduresf the Chief, Litigation
4-2) Division, determines that the request for private counsel is meritori-

_(5) Prepare a report with, at a minimum, the following informa- oys he or she will prepare an appropriate recommendation and
tion: facts surrounding the incident for which defendant is being forward the packet to the Civil Division, DOJ, for final approval.

sued and those relating to scope of employment; the SJA’s or legal . . . . . )
adviser's conclusions concerning scope of employment; and, a rec- e. Special actions in foreign countrieSmployment of private

: e ~counsel in foreign proceedings is governed by AR 27-50. Under the
rog;nng[gﬁgﬂogyw:elt)hg\r] caet[g?r(]::;)osnhgzléh%eAtécr);rr\](taé/dGeneral orrep authority of 10 USC 1037, soldiers, as well as employees or those

(6) In cases involving National Guard personnel, address also theaccompanying the armed forces overseas, may be granted individual

following: whether the defendant was acting in a State (title 32) or counsel in civil and criminal proceedings, under the criteria of AR
Federal (title 10) capacity during relevant periods (include orders); 27-50.

if the defendant was acting under State authority, is it nevertheless

in the interest of the United States to represent the individual; any4—6. Requests for indemnification

impact on policies or practices of DA, the National Guard Bureau, a. Policy An individual liable for a judgment rendered against
or DOD; whether the relief requested can be granted only by ahim or her in his or her individual capacity has no right to reim-
Federal officer or agency; and, whether Federal law or regulationbursement from DA. DA will consider, however, a request for

required actions by State officials. _ indemnification from DA personnel where conduct within the scope
(7) Send the report, request for representation, and scope of emof official duties has resulted in personal liability and indemnifica-
ployment statements to the Chief, Litigation Division. tion is in the best interests of the United States. Indemnification is

b. Chief, Litigation Division, procedures. The Chief, Litigation contigent strictly upon an appropriation to pay the judgment, as well
Division, will review the report and evidence regarding representa- a5 availability of such funds.

tion and scope of employment and will determine whether certifica-
tion and representation are appropriate. He or she will send his o
he recommendatioto the appropria U.S Attorng or office
within DOJ. The Chief, Litigation Division, will notify the defend-
ant of DOJ’s decision.

b. Individual request procedureén individual against whom an
fadverse judgment has been rendered may request indemnification.
The request must include, at a minimum, the following: how the
employee was acting within the scope of his or her employment;
whether the requestor has insurance or any other source of indemni-
4-5. Private counsel at Government expense fication; and, how reimbursement is in the best interests of the

facing criminal charges as a result of performance of official duties, ments: “I understand that acceptance of this request for indemnifica-
have no right to employ a private sector counsel at Governmenttion for processing by DA does not constitute an acceptance of any
expense or to expect reimbursement for the same. For proceedinggbligation to make such a payment. | also understand that payment
in the United States, a request for employment of counsel at Gov-is contingent on availability of funds and that it will be madey déinl
ernment expense may be approved by DOJ, contingent among othesuch is determined to be in the best interests of the United States.”
things upon availability of funds and a determination that employ- The individual should attach a copy of relevant documents, for
ment of private counsel at Government expense is in the best interexample, court's opinion, judgment, and other allied papers.

ests of the United States. (See 28 CFR 50.16.) Special rules apply in ¢, supervisory and SJA procedurde request for indemnifica-

overseas areas. (See para 4-5e.) tion will be submitted through supervisory channels to the local SJA

b. Individual request proceduresthe individual will prepare a  or |egal adviser. Each supervisor will make a recommendation on
request that private counsel be employed for him or her at Governyq propriety of reimbursement.
ment expense. The request must also contain the f_ollowmg state- d. Chief, Litigation Division, procedurefequests for indemnifi-
ment: “understand that the United States is not required to employ t'. .”’ be f ded t ,th Chief. Litiaati Divisi Th
pvate counsel on my behall and at | may be'responsi frcSiC VL e TR o, e BNt g D, T
expenses incurred prior to proper authorization by the Departmemconsdltatic?n with DOJ o‘r other agencies, forward the ack’et with
of Army or the Department of Justice.” Y ' P

c. Supervisory and legal adviser procedur@be request will be his or her recommendation to the Army General Counsel. The Gen-

submitted through the individual’s supervisors, who will each make €@l Counsel will obtain a final decision by the Secretary of the

a recommendation and forward the packet to the local SJA or lega/Army or his or her designee on the matter. There is no administra-
tive appeal of the Secretary’s (or his or her designee’s) decision.

REQUEST FOR REPRESENTATION

Irequestthatthe Attorney Generalofthe United States, orhisorheragent,designate

counselto defend me in my official and individual capacities in the case of JohnDoev.
Private Paul Jones , now pending in the U.S. District Court for the Eastern District of

North Carolina. | have read the complaint filed in this case and | declare that all my

action s were performe din ny officia | capacity , withi n th e scop e of ny officia | duties , and

Figure 4-1. Format for a request for representation using an unsworn declaration under penalty of perjury executed within the United
States
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inagoodfaith beliefthatmyactions conformedtothe law.lamnotaware ofany pending
related criminal investigation.

| understand the following: if my request for representation is approved, | will be
represented by a U.S. Department of Justice attorney; that the United States is not re-
quiredtopayanyfinaladverse moneyjudgmentrenderedagainstme personally,althoug hi
can request indemnification; that | am entitled to retain private counsel at my own ex-
pense;and, thatthe Army expressesnoopinionwhether|should or should notretain pri-
vate counsel.

I declare under penalty of perjury that the foregoing is true and correct. (See 28USC
1746.)

Executed on: (Date)

(Signature)
PAUL JONES
PRIVATE, U.S. ARMY

Figure 4-1. Format for a request for representation using an unsworn declaration under penalty of perjury executed within the United
States - Continued

DECLARATION
I am currently the Commander of HHC, 6th Armored Division, Bad Vilbel, Germany. I have
readtheallegationsconcerningPrivatePaulJonesinthecomplaintof JohnDoev. Private
Rl s rovzdpnte L SRQube En [kd N
Carolina.
At all times relevant to the complaint, | was Private Jones’ company commander . His

actions relevant to this case were performed within the scope of his official duties as
Assistant Charge of Quarters, Company B, 4th Battalion, 325th Parachute Infantry Regi-
ment, Fort Bragg, North Carolina.

| declar e under penalt y of perjur y under th e law s of th e Unite d State s of Americ a that the
foregoingis true and correct. (28 USC 1746.)

Executed on: (Date)

(Signature)
John Smith
Captain, Infantry

Figure 4-2. Format for scope of employment statement using an unsworn declaration under penalty of perjury executed outside the
United States

REQUEST FOR REPRESENTATION

lamthe Presidentofthe XYZ Corporation. I requestthe Attorney General ofthe United

Figure 4-3. Format for contractor request for representation
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State s designat e counse | to defen d me and ny company in Doev.XYZ,Inc. ,nowpendinginthe
U.S. District Court for the Eastern District of North Carolina.

lunderstandthattheassumptionbythe AttorneyGeneralofthedefenseofthiscasedoes
not alte r or increas e th e obligation s of th e Unite d State s under Unite d State s Contrac t No.
WP-70-660415.

Ifurtheragreethatsuchrepresentationwillnotbe construed aswaiverorestoppelto
assert any rights which any interested party may have under said contract.

Executed on: (Date)

(Signature)
D.D. TANGO

PRESIDENT, XYZ, INC.

Figure 4-3. Format for contractor request for representation - Continued

Chapter 5 enter into an agreement with the private attorney to include the
Legal Proceedings Initiated by the United States Army’s medical care claim.
d. Statute of limitationsThere is a 3 year statute of limitations
Section | for actions in favor of the U.S. for money damages founded upon
Medical Care and Property Claims tort (28 USC 2415(b). Limitation period can vary, however,
depending upon the theory of liability and the jurisdiction involved.
5-1. General RJAs must be alert to the applicable limitation period. A case
a. Authorities. referred for litigation should arrive at the Litigation Division at least

(1) Federal Medical Care Recovery Act (42 USC 2651). The act 6 months before the expiration of the limitation period.

provides for the recovery of medical care expenses incurred because & Reporting of recoveriesAmounts recovered through litigation
of a tortfeasor's actions. will be reported to USARCS by Tort Branch, Litigation Division,

(2) Federh Claims Collectim Act (3 USC 3711) The act or, where referred directly to a U.S. Attorney or the Nationwide

provides for the collection of claims for money or property arising Central Intake Facility (NCIF), by the responsible RJA.
from the. activities of ngeral agencies. 5-2. Referral of medical care and property claims for

(3) Third-party Collection Program (I0 USC 1095). The statute litigation
provides for collection of reasonable costs of health-care services, 3 Criteria for referral. The RJA will forward the claims file and
provided in facilities of the uniformed services to covered benefici- 3 Jitigation report (see para 5-3) through USARCS to the Litigation
aries, from private insurers or third-party payers. According to DOD Division when the claim has not been resolved administratively and
Instruction 6010.15, the authority to settle or waive a DOD claim any of the following conditions exist:
under the act is delegated to TJAG or to a designee. (1) The claim exceeds $5,000.

(4) Executive Order No. 12778, Civil Justice Reform. This order  (2) The claim involves collection from the injured party or his or
establishes several requirements on Federal agencies involved iher attorney.
litigation or contemplating filing an action on behalf of the United (3) The claim raises an important question of policy.

States. (4) There is potential for a significant precedent.

(5) AR 27-20, Claims. Chapter 4 (Affirmative Claims) contains b. Alternatie methodsWhen none of the conditions cited in the
comprehensive guidance for Recovery Judge Advocates (RJAs) irpreceding subparagraph are present, the RJA may refer the claim
the administrative determination, assertion, collection, settlement,directly to the U.S. Attorney for the district in which the prospective
and waiver of claims in favor of the U.S. for property damage and defendant resides. Similar property claims may be referred through
for medical care claims. USARGS to DOJ’s Nationwi@ Centrd Intale Faciliy (NCIF)

b. Duties and Proceduresiccording to AR 27-20, chapter 14, father than directly to the U.S. Attorney. Notice of all such referrals
the Commander, USARCS, has supervisory responsibility over theShall be provided through USARCS to Tort Branch, Litigation Divi-
administrative processing of property and medical care claims bySion. The RJA should be ready to provide support to the U.S.
RJAs The CommanderU.S Army Healh Service Command  Attorney if requested. . .
(HSC), has supervisory responsibility over the Third Party Collec- _ C: Closiry Files. A file referred directly to the U.S. Attorney will
tion Program (TPCP). The HSC TPCP Implementation Plan effectsbe closed if the U.S. Attorney determines further action is unwarran-

DOD Instruction 6010.15 and establishes procedures for processind€d: If the RJA disagrees, the file should be forwarded with the
TPC claims. The Litigation Division, in conﬁ)junction with DFE)J and RIA'S recommendation through USARCS to the Litigation Division.

U.S Attorneys is responsilel for pursuing throudp litigation, 5-3. Preparation of claims for litigation
claims not resolved administratively. DOJ is responsible ultimately 5 General.In preparing a referral for litigation, the RJA will
for |n|t|at|ng I|t|gat|on for the United States. (28 uUsc 515) ensure the file contains at least the fo”owing:

c. Assertion of claims on behalf of the United States by private (1) A litigation report (see para 3-9) that demonstrates a factual
attorneys The Army incurs potentially recoverable expenses when it basis for the claim and a theory of recovery under applicable State
provides medical care to soldiers or family members injured by law. (See Federal Rules of Civil Procedure 11)
tortfeasors (for example, a soldier is hospitalized after an automo- (2) Copies of all medical records and bills reflecting the reasona-
bile accident). When injured personnel employ a private attorney toble value of the medical care furnished to the injured party, includ-
sue the tortfeasor, it may be in the Government's best interests tang DA Fom 2631-R (Medica Care-Thid Pary Liability
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Notification), and DA Form 3154 (MSA Invoice and Receipt)projects or activities will be handled by attorneys under the techni-
These documents should be authenticated as necessary on a Déal supervision of the Chief Counsel, COE. With respect to any
Form 4. general adjudication which could affect the civil works or real

(3) Copies of all documents necessary to establish the value ofproperty functions of COE, The Judge Advocate General, acting
lost or damaged property. through the Chief, Environmental Law Division, and the Chief

b. Transmittal letterThe letter of transmittal referring the claim Counsel, COE, will determine jointly which office should maintain
for litigation should briefly summarize the facts giving rise to the primary direct liaison with DOJ and will scope and execute appro-
claim and the collection actions previously taken by the Army and priate coordination with each other and with the General Counsel
the injured party. with respect to that litigation.

b. Navigable WatersThe Chief Counsel, COE, will conduct di-
rect liaison with DOJ and represent DA in civil litigation involving
activities in or across navigable waters of the United States or other
activities regulated under the Rivers and Harbors Act of 1899, 33
USC 401 et seq.

c. Waters of the United StateShe Chief Counsel, COE, will
conduct direct liaison with DOJ and represent DA in civil litigation
involving The Clean Water Act 404 (See 33 USC 1344) permit
litigation report. (See para 3-9.) authority of COE over the discharge of dredged or fill material into

b. Government contractorst may be in the Government’'s best waters of the Unlted_ States. L ) .
interest to authorize a Government contractor, whose contracd: EnforcementEnvironmental Law Division will conduct direct
provides for the reimbursement of necessary legal expenses, to enfidison with DOJ and represent DA in all civil litigation involving
ploy private counsel to initiate legal proceedings against a third citizen or State enfor_cement of applicable State, Federal, a_nd local
party. To obtain authorization to employ private counsel in such reduirements respecting the control or abatement_of pollution and
instances the contractor should follow the procedures in paragrapHnvolving the management of hazardous wastes, with respect to the

Section I
Assertion of Other Claims

5-4. Referral to the Litigation Division

a. General.The majority of cases filed on behalf of the United
States will fall under section | of this chapter. All other civil cases
that cannot be resolved administratively or by direct referral to DOJ
will be forwarded through channels to the Litigation Division with a

3-7c of this regulation.

5-5. Proceedings to repossess Government real property
or quarters or to collect delinquent rent
a. General.U.S. Attorneys are authorized to accept a Federal

missions and functions of, and Federal facilities owned or controlled
by, DA, except for civil works facilities.

e. Environmental Response.

(1) Except as provided in (2) below, the Environmental Law
Division will conduct direct liaison with DOJ and represent DA in

agency’s request for the following purposes: to initiate an action to gJ| civil litigation seeking declaratory or injunctive relief or involv-
recover possession of real property from tenants, trespassers, angg claims of Army liability for the costs of response at Federal
others; to enjoin trespasses on Federal property; and, to collectacilities currently owned or controlled by DA and at other sites
delinquent rentals or damages for use and occupancy of real propyhere the Army potentially is a responsible party.

erty for amounts less than $200,000.

b. ProceduresWhen eviction or an action to collect delinquent
rent is necessary, the SJA or legal adviser will notify General
Litigation Branch, Litigation Division, of the situation. If approved
by the Litigation Division, the SJA or legal adviser may ask the
U.S. Attorney to file suit. A copy of the complaint will be sent to
the Litigation Division. DOJ can take action to evict the occupants
for violation of the terms of occupancy and collect delinquent rent
or other charges. Once the matter has been referred to the U.
Attorney, payments for rent should be sent to the U.S. Attorney.
(See AR 210-50, chap 2.)

Chapter 6
Environmental Litigation

6-1. Scope

(2) The Chief Counsel, COE, will conduct direct liaison with
DOJ and represent DA in all civil litigation seeking declaratory or
injunctive relief or involving claims of Army liability for the costs
of response at civil works facilities, at former defense sites or at
other sites where the Army potentially is a responsible party due to
the response actions of the COE or its contractors.

f. Fish and Wildlife, and PlantsThe Environmental Law Divi-

ion will conduct direct liaison with DOJ and represent DA in civil

itigation involving citizen or State enforcement of applicable State,
Federal, and local laws governing conservation of plant, fish, and
wildlife resources at Federal facilities owned or controlled by DA,

except that such litigation relating solely to the real estate, civil
works, navigation and Clean Water Act 404 (See 33 USC 1344)
permit functions and activities of the COE will be handled by

attorneys under the technical supervision of the Chief Counsel,
COE.

g. Toxic Torts.

This chapter contains guidance, policies, and procedures applicable (1) Except as otherwise provided in this regulation, The Environ-

to all environmental and natural resources civil litigation and admin-
istrative proceedings involving missions and functions of DA, its

mental Law Division will conduct direct liaison with DOJ and
represent DA in all civil litigation involving claims of tort liability

major and subordinate commands, all installations presently f@f exposure to environmental contamination emanating from Fed-
previously managed by DA, and all other sites or issues in which gra) faciliies owned or controlled by DA.

DA has a substantial interest. In this chapter, “litigation” includes
civil administrative proceedings.

6—2. Duties and procedures
a. Water RightsThe Environmental Law Division will conduct
direct liaison with DOJ and will represent DA in State and Federal

(2) The Litigation Division will conduct liaison with DOJ and
represent DA in civil litigation involving claims of tort liability for
singular and discrete incidents of exposure to environmental con-
tamination emanating from any Federal facility owned or controlled
by DA.

litigation relating to availability and allocation of surface and (3) The Chief Counsel, COE, will conduct direct liaison with
ground water and the establishment and protection of water rightsPOJ and will represent DA in civil litigation involving claims of

for Army military installations and activities. This will include liti-

tort liability for exposure to environmental contamination (including

gation in State general adjudications of water rights under @iggular and discrete incidents) emanating from any civil works

McCarran Amendment, 43 USC 666, for Army military installations
and activities. Such litigation relating solely to COE civil works

AR 27-40 « 19 September 1994

activities under the jurisdiction of the Secretary of the Army.
(4) The Chief Counsel, COE, and the Chief, Environmental Law

13



Division, will confer and jointly determine which office will con-
duct direct liaison with DOJ and represent DA in civil litigation
involving all other claims of toxic tort liability.

Chapter 7
Release of Information and Appearance of

Section |
Scope

7-1. General
a. Introduction.This chapter implements DOD Directive 5405.2

(1) Furnish the court or tribunal a copy of this regulation (Re-
printed in 32 CFR 516, subpart G) and applicable case law (See
United States ex. rel. Touhy v. Ragéd0 U.S. 462 (1951).)

(2) Inform the court or tribunal that the requesting individual has
not complied with this chapter, as set out in 32 C.F.R. Parts 97 &
516, or that the subpoena or order is being reviewed.

(3) Seek to stay the subpoena or order pending the requestor’s
compliance with this chapter or final determination by the Litigation
Division.

(4) If the court or other tribunal declines to quash or stay the
subpoena or order, inform Litigation Division immediately so a
decision can be made whether to challenge the subpoena or order. If
the Litigation Division decides not to challenge the subpoena or
order, the affected personnel will comply with the subpoena or
order. If the Litigation Division decides to challenge the subpoena

(See appendix C and 32 CFR 97.) It governs the release of officialo order, it will direct the affected personnel to respectfully decline
information and the appearance of present and former DA personnef® cOmply with the subpoena or order. (Sgeited States ex. rel.
as witnesses in response to requests for interviews, notices of depotOUny v. Ragen340 U.S.462 (1951).) o o
sitions, subpoenas, and other requests or orders related to judicial or 9- Classified or sensitive informatio@nly Litigation Division

quasi-judicial proceedings. Requests for records, if not in the nature ; Lo O . " f
RDA personnel as witnesses in litigation involving terrorism, espio-

of legal process, should be processed under AR 25-55 or A

340-21. This chapter pertains to any request for witnesses, docu

ments, or information for all types of litigation, including requests

by private litigants, requests by State or U.S. attorneys, requests b)‘;

foreign officials or tribunals, subpoenas for records or testimony,
notices of depositions, interview requests, civil cases, crimi
proceedings, private litigation, or litigation in which the United
States has an interest.

b. Definitions. (See glossary.)

7-2. Policy

a. General RuleExcept as authorized by this chapter, present or
former DA personnel will not disclose official information (see
glossary) in response to subpoenas, court orders, or requests.

b. ExceptionPresent or former DA personnel may disclose offi-
cial information if they obtain the written approval of the appropri-
ate SJA or legal adviser or the Litigation Division.

c. Referral to deciding officialf present or former DA personnel

may authorize the release of official information or appearance of

nage, nuclear weapons, or intelligence sources and methods.

h. Requests for Inspector General records or testimt@yre-
ords, and information obtained through performance of IG duties,
are official information under the exclusive control of the Secretary

,9£|the Army. (See AR 20-l, chap 3.) IG records frequently contain

sensitive official information that may be classified or obtained
under guarantees of confidentiality. When justification exists, DA
attorneys will seek court protection from disclosure of IG records
and information. DA personnel will not release IG records or dis-
close information obtained through performance of IG duties with-
out the approval of the Secretary of the Army, The Inspector
General, TIG Legal Advisor, or the Chief, Litigation Division.
When IG personnel receive a subpoena, court order, request for
attendance at a judicial or quasi-judicial proceeding, or a request for
an interview that the IG reasonably believes is related to actual or
potential litigation concerning IG records or related information,
they should immediately notify The Inspector General Legal Ad-
viser or the Chief, Litigation Division. IG personnel will follow the

receive a subpoena, court order, request for attendance at a judiciagjuidance of this chapter concerning actions to be taken regarding

or quasi-judicial proceeding, or request for an interview related to

disclosure and testimony.

actual or potential litigation, and it appears the subpoena, order, or

request seeks disclosures described @bove, the individual imme-
diately should advise the appropriate SJA or legal adviser. If the

SJA or legal adviser informally cannot satisfy the subpoena, order,
or request per sections Il and Il of this chapter, he or she should

consult with the Litigation Division.

d. Requester's responsibilitieldividuals seeking official infor-
mation must submit, at least 14 days before the desired date o
production, a specific written request setting forth the nature and
relevance of the official information sought. (Requesters can be
referred to 32 CFR 516, subpart G, which codifies this regulation).
Subject to paragraph 7a®f this regulation, present and former DA

personnel may only produce, disclose, release, comment upon, Ofi

testify concerning those matters specified in writing and properly
approved by the SJA or legal adviser or the Litigation Division.
(SeeUnited States ex. rel. Touhy v. Rag@4dp U.S. 462 (1951).)

e. Litigation in which the United States has an interdista

7-3. Referral to HQDA

a. General.If the SJA or legal adviser is unable to resolve the
matter, it will be referred for approval or action by the Litigation
Division under this chapter, by the most expeditious means, to
General Litigation Branch, Litigation Division, with the following
exceptions:

£ (1) Those involving a case assigned to another branch of Litiga-

tion Division will be submitted to that branch (appendix B).

(2) Those involving affirmative litigation (for example, medical
care recovery or Army property damage or loss cases) under chapter
5 will be submitted to Tort Branch.

(3) Those involving patents, copyrights, privately developed tech-
cal information, or trademarks will be submitted to the Intellectual
Property Law Division.

(4) Those involving taxation will be submitted to the Contract
Law Division.

(5) Those involving communication, transportation, or utility

subpoena, order, or request relates to litigation in which the Unitedggpyice proceedings will be submitted to the Regulatory Law Office.

States has an interest and for which litigation responsibility has not

been delegated, the SJA or legal adviser will coordinate with the
Litigation Division under paragraph 7-3 of this regulation.
f. Motions to stay or quash subpoenAssubpoena should never

(6) Those involving environmental matters will be submitted to
the Environmental Law Division.

(7) Those involving contract appeals cases before the ASBCA
will be submitted to the Contract Appeals Division.

be ignored, and an SJA or legal adviser should seek assistance from (8) Those involving procurement fraud, including Qui Tam cases,

Litigation Division or the U.S. Attorney’s office whenever neces-

will be submitted to the Procurement Fraud Division.

sary. If a response to a subpoena or order is required before a b. Information to be submittedfVhen referring matters pursuant

release determination can be made or before the Litigation Division
or the U.S. Attorney can be contacted, the SJA or legal adviser will
do the following:
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(2) Party making the request (if a subpoena, indicate moving (7) Would disclosure interfere with ongoing enforcement

party) and his or her attorney. proceedings, compromise constitutional rights, reveal the identity of
(3) Name of tribunal in which the proceeding is pending. an intelligence source or confidential informant, disclose trade se-
(4) Nature of the proceeding. crets or confidential, commercial, or financial information, or, other-
(5) Date of receipt of request or date and place of service ofwise be inappropriate under the circumstances?

subpoena. (8) Would the disclosure violate any person’s expectation of con-

(6) Name, grade, position, and organization of person receivingfidentiality or privacy?
request or served with subpoena. )
(7) Date, time, and place designated in request or subpoena fof—6. Records determined to be releasable

production of information or appearance of withess. If the deciding Ofﬁcial, after ConSideI’ing the factors set forth in
(8) Nature of information sought or document requested, and paragraph 7-5 above, deter_mlnes that all or part of requested_ official
place where document is maintained. records are releasable, copies of the records should be furnished to

(9) A copy of each document requested. Contact the appropriatdh€ requester.
office at HQDA if this would be burdensome and unnecessary to a .
(7. Records determined not to be releasable

gg&?féﬂt whether to release, redact, or withhold a partlcularal General.lf the deciding official, after considering the factors

(10) Name of requested witness, expected testimony, requestedin paragraph 7-5 above, determines that all or part of requested

apbpearance time and date. and whether witness is reasonggi jial records should not be released, he or she will communicate
a\lc/)gilable ' promptly and directly with the attorney or individual who caused the

(11) Analysis of the problem with recommendations. issuanc_e of the subpoena, order, or request anc_j se(_ek to resolve the
matter informally. If the subpoena or order is invalid, he or she
should explain the basis of the invalidity. The deciding official
should also explain why the records requested are privileged from
release. The deciding official should attempt to obtain the agreement
7-4. Release of Army and other agency records of th_e requester to withdraw the subpoena, orde_r, or request or to
a. Preservation of originalsTo preserve the integrity of DA modify the'subpoena, order, or request so that it pertains only to
records, DA personnel will submit properly authenticated copies fécords which may be released. (See fig 7-1, Saifpléy letter.)
rather than originals of documents or records for use in legaP- Information protected by the Privacy Act. _
proceedings, unless directed otherwise by the Litigation Division. (1) A subpoena duces tecum or other legal process signed by an
(See 28 USC 1733)) attorney or clerk of court for records protected by the Privacy Act, 5
b. Authentication of copiesCopies of DA records approved for USC 552a, does not justify the release of the protected records. The
release can be authenticated for introduction in evidence by use ofleciding official should explain to the requester that the Privacy Act
DA Form 4. (See para 3-11 for instructions.) precludes disclosure of records in a system of records without the
(1) Records maintained in U.S. Army Engineer Districts and Di- Written consent of the subject of the_ repords or “pursuant to the
visions will be forwarded to HQDA (CECC-K), WASH Dc order of a court of competent jurisdiction.” (See 5 USC

Section |
Release of Records in Connection With Litigation

20314—1000. 552a(b)(11).) An “order of the court” , for the purpose of subsection
(2) All other records will be forwarded to the appropriate office 9 USC 552a(b)(11), is an order or writ requiring the production of
at HQDA. (See para 7-3 above.) the records, signed by a judge or magistrate.

c. Fees and chargedR 37-60 prescribes the schedule of fees (2) Unclassified records otherwise privileged from relgase under
and charges for searching, copying, and certifying Army records for> USC 552a may be released to the court under either of the
release in response to litigation-related requests. following conditions: _ _ _

d. Release of records of other agenciermally, an individual (a) The subpoena is accompanied by an order signed by a judge
requesting records originating in agencies outside DA (that is, FBI OF magistrate, or such order is served separately, that orders the
reports, local police reports, civilian hospital records) that are alsoPerson to whom the records pertain to release the specific records,
included in Army records should be advised to direct his or her OF that orders copies of the records be delivered to the clerk of

inquiry to the originating agency. court, and indicates that the court has determined the materiality of
the records and the nonavailability of a claim of privilege.
7-5. Determination of release authorization (b) The clerk of the court is empowered by local statute or

a. Policy. DA policy is to make official information reasonably practice to receive the records under seal subject to request that they
available for use in Federal and State courts and by other Governbe withheld from the parties until the court determines whether the
mental bodies unless the information is classified, privileged, or records are material to the issues and until any question of privilege
otherwise protected from public disclosure. is resolved.

b. Releasability factordn deciding whether to authorize release (3) Subpoenas for alcohol abuse or drug abuse treatment records
of official information, the deciding official should consider the must be processed under 42 USC 290dd-3 and 290ee-3, and Public

following: Health Service regulations published at 42 CFR 2.1 — 2.67.
(1) Has the requester complied with DA policy governing the (4) Upon request, SJAs and legal advisers may furnish to the
release of official documents in paragraph d-aébove? attorney for the injured party or the tortfeasor's attorney or insur-
(2) Is the request unduly burdensome or otherwise inappropriateance company a copy of the narrative summary of medical care that
under the applicable court rules? relates to a claim under chapter 5 of this regulation. If additional
(3) Is the disclosure appropriate under the rules of proceduremedical records are requested, only those that directly pertain to the
governing the matter in which the request arose? pending action will be furnished. If furnishing copies of medical
(4) Would the disclosure violate a statute, executive order, regu-records would prejudice the cause of action, the matter will be
lation, or directive? reported to the Litigation Division.
(5) Is the disclosure appropriate under the relevant substantive c. Referral to the Litigation Divisionf the SJA or legal adviser
law concerning privilege? is not able to resolve a request for Army records informally, he or

(6) Would the disclosure reveal information properly classified she should contact the Litigation Division.
pursuant to the DOD Information Security Program under AR (1) The Litigation Division may respond to subpoenas or orders
380-5, unclassified technical data withheld from public release pur-for records privileged from release by informing the local U.S.
suant to 32 CFR 250, or other matters exempt from unrestrictedAttorney about the subpoena and requesting that office file a motion
disclosure? to quash the subpoena or a motion for a protective order. The
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records privileged from release should be retained by the custodiarfor a party other than the United States. Former DA personnel will
pending the court’s ruling upon the Government's motion. not provide, with or without compensation, opinion or expert testi-

(2) When a motion to quash or for a protective order is not filed, mony concerning official information, subjects, or activities either in
or the motion is unsuccessful, and the appropriate DA official has private litigation or in litigation in which the United States has an
determined that no further efforts will be made to protect the re- interest for a party other than the United States. (See fig 7-3.) An
cords, copies of the records (authenticated if necessary) will beSJA or legal adviser is authorized to deny a request for expert
submitted to the court (or to the clerk of court) in response to thetestimony, which decision may be appealed to the Litigation
subpoena or order. Division.

d. Classified and privileged materialRequests from DOJ, U.S. b. Exception to the general prohibitioH.a requester can show
Attorneys, or attorneys for other Governmental entities for records exceptional need or unique circumstances, and the anticipated testi-
that are classified or otherwise privileged from release will be re- mony will not be adverse to the interests of the United States, the

ferred to the Litigation Division. (See para @92 Litigation Division may grant special written authorization for pres-
ent or former DA personnel to testify as expert or opinion witnesses

Section Il at no expense to the United States. In no event, may present or

DA Personnel as Witnesses in Private Litigation former DA personnel furnish expert or opinion testimony in a case
in which the United States has an interest for a party whose interests

7-8. Response to subpoenas, orders, or requests for are adverse to the interests of the United States.

witnesses c. Exception for AMEDD personnéflembers of the Army medi-

a. Policy.The involvement of present or former DA personnel in .5 gepartment or other qualified specialists may testify in private
private litigation is solely a personal matter between the witness a“dlitigation with the following limitations (see fig 7—4):

the requesting party, unless one or more of the following conditions (1) The litigation involves patients they have treated, investiga-

apply: . . L . tions they have made, laboratory tests they have conducted, or other
(1) The te.stlmony |nvolve§ official information.(See glossary.) actions they have taken in the regular course of their duties.
(g) me V\gtness 'Sf t?‘ tes_tlfy asfan egpert. il interf ious| (2) They limit their testimony to factual matters such as the
't(h)th ea Sen(;ieho t ? V\llcltness_l'trom uty will interfere seriously ¢qjowing: their observations of the patient or other operative facts;
with the accomplishment of a military mission. the treatment prescribed or corrective action taken; course of recov-

b. Former DA personnelFormer DA personnel may freely re-  ony or steps required for repair of damage suffered; and, contem-
spond to requests for interviews and subpoenas except in |nstance§|ated future treatment

involving official information &(1) above) or concerning expert - : - .
testimony prohibited by paragraph 7-10 below. In those instances,n (32 Tr? elr :ﬁsilimcl)ny mat?/ EOt e>r<t?nd 0 f xpr? "t ior opinion testimo
the subject of the request or subpoena should take the action s eC|-y’ 0 hypothetical questions, or fo a prognosis.

I 9 P P d. Court-ordered expert or opinion testimorifya court or other

fied in paragraphs 7e2and 7-3 of this regulation. appropriate authority orders expert or opinion testimony, the witness

c. Present_ DA _personnePresent DA perso_nnel V.V'” r_efer a”. will notify the Litigation Division immediately. If the Litigation
requests for interviews and subpoenas for testimony in private IItIga'Division determines it will not challenge the subpoena or order, the

tion through their supervisor to the appropriate SJA or legal adwser.Witness will comply with the subpoena or order. If directed by the

intg'rvli::\?vcrgr“?g :gs:iefjtlr:):)ﬁ?érmgdel:i?/latgmlit\ingz)nng r:qoagrggékar:he Litigation Division, however, the witness will decline respectfully to
9P 9 y fcomply with the subpoena or order. (SHeited States ex. rel.

advice of an Army attorney concerning the consequences, if any, OTouhy v. Ragen340 U.S. 462 (1951))

refusal. Any individual n horiz nsult with Arm nsel .
cusa y individual not authorized to consult wit y counse e. Expert witness feesll fees tendered to present DA personnel

should consult with private counsel, at no expense to the - .
Government. as an expert or opinion witness, to the extent they exceed actual

travel, meals, and lodging expenses of the witness, will be remitted
7_9. Official information to the Treasurer of the United States.

a. In instances involving paragraph &(8) above, the matter i .
will be referred to the SJA or legal adviser serving the organization 7—11. Interference with mission o _ _
of the individual whose testimony is requested, or to HQDA pur- If the absence of a witness from duty will interfere seriously with
suant to paragraph 7a&bove. The deciding official will determine  the accomplishment of a military mission, the SJA or legal adviser
whether to release the information sought under the principles estabWill advise the requesting party and attempt to make alternative
lished in paragraph 7-5 above. If funding by the United States jsarrangements. If the;g ef_forts f_al_l,_the SJA or legal adviser will refer
requested, see paragraph 7é-1f this regulation. the matter to the Litigation Division.

b. If the deciding official determines that the information may be )
released, the individual will be permitted to be interviewed, de- Section IV ) )
posed, or to appear as a witness in court provided such interview of-itigation in Which the United States Has an Interest
appearance is consistent with the requirements of paragraphs 7—19
and 7-11 below. (See, for example, fig 7-2.) A JA or DA civilian —12. Response to subpoenas, orders, or requests for
attorney should be present during any interview or testimony to act/Ithesses . -
as legal representative of the Army. If a question seeks information, & Referral to a deciding officiaRequests, subpoenas, or orders
not previously authorized for release, the legal representative will for Official information, interviews, or testimony of present or for-
advise the witness not to answer. If necessary to avoid release of thB'€r DA personnel in litigation or potential litigation in which the
information, the legal representative will advise the witness to ter- United States has an interest, including requests from DOJ, will be
minate the interview or deposition, or in the case of testimony in '€Solved by the SJA or legal adviser pursuant to the principles of
court, advise the judge that DOD directives and Army regulations this chapter. The Litigation Division will be con§ulted on issues that
preclude the witness from answering without HQDA approvdlahnot be resolved by the SJA or legal adviser.
Every effort should be made, however, to substitute releasable infor- b- Reassignment of witnessé¢hen requested by the U.S. Attor-

mation and to continue the interview or testimony. ney, the SJA or legal adviser will ensure that no witnesses are
reassigned from the judicial district without advising the DOJ attor-
7-10. Expert witnesses ney. If a witness is vital to the Government's case and trial is

a. General rule.Present DA personnel will not provide, with or imminent, the SJA or legal adviser should make informal arrange-
without compensation, opinion or expert testimony either in private ments to retain the witness in the command until trial. If this is not
litigation or in litigation in which the United States has an interest feasible, or if a satisfactory arrangement cannot be reached with the
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DOJ attorney, the SJA or legal adviser should notify the Litigation funds for other than local travel and will receive reimbursement
Division. from DOJ or other Government agencies as appropriate.

7-13. Expert witnesses 7-16. Witnesses for a State or private litigant

Requests for present or former DA personnel as expert or opinion a. Status of witnessf authorized to appear as a witness for a
witnesses from DOJ or other attorneys representing the Unifdgte or private litigant, and the testimony to be given relates to
States will be referred to the Litigation Division unless the request information obtained in the performance of official duties, a soldier
involves a matter that has been delegated by the Litigation DivisionWill attend in a permissive TDY status. If authorized to appear as a
to an SJA or legal adviser. In no event, may present or former DAWitness, but the testimony does not relate to information obtained in
personnel furnish expert or opinion testimony in a case in which thethe performance of official duties, a soldier may be granted a pass
United States has an interest for a party whose interests are adver$d Permissive TDY under AR 630-5, or be required to take ordinary

to the interests of the United States. leave. The status of a civilian employee will be determined under
Federal Personnel Manual 630, subchapter 10.
7-14. News media and other inquiries b. Travel arrangementsThe requesting party or State agency

News media inquiries regarding litigation or potential litigation will Will make all travel arrangements for attendance of DA personnel
be referred to the appropriate public affairs office. DA personnel authorized to appear as witnesses for a State or private litigant. The
will not comment on any matter presently or potentially in litigation local commander may issue appropriate orders when necessary.
without proper clearance. Local public affairs officers will refer €. Travel expense3he United States may not pay travel, meals,
press inquiries to HQDA (SAPA), WASH DC 20310-1500, with and lodging expenses of the witness, other than normal allowances
appropriate recommendations for review and approval by the Officefor subsistence pursuant to the DOD Military Pay and Allowances
of the Chief of Public Affairs. All releases of information regarding Entitlements Manual. These expenses are solely a matter between
actual or potential litigation will be coordinated with the Litigation the witness and the party seeking his or her appearance. Witnesses

Division prior to release. ordinarily should be advised to require advance payment of such
expenses. Soldiers authorized to appear in a pass or permissive TDY
Section V status are not entitled to receive witness attendance fees, but may
Status, Travel, and Expenses of Witnesses accept travel, meals, and lodging expense money from the request-
ing litigant. All witness fees tendered the soldier, to the extent they
7—15. Witnesses for the United States exceed such actual expenses of the member, will be remitted to the

a. Status of witnes# soldier authorized to appear as a witness Treasurer of the United States. A civilian employee authorized to
for the United States, including those authorized to appear under@Ppear in his or her official capacity will accept the authorized
paragraph 7—Xfbelow, will be placed on temporary duty. If USAR ~ Witness fees, in addition to the allowance for travel and subsistence,
or NG personnel are requested as witnesses for the United Stategnd make dls_posmon of the witness fees as instructed by his or her
and if their testimony arises from their active duty service, they Personnel office. _
should be placed on active duty to testify. The status of a civiian d. Funding by the United StateRequests for DA personnel to
employee will be determined under Federal Personnel Manual 630@Ppear at Government expense as witnesses in State or local
subchapter 10. DA personnel who appear as necessary witnesses fefoceedings for a party other than the United States, including cases

a party asserting the Government's claim for medical care expensedvolving domestic violence or child abuse, will be referred to the
are witnesses for the United States. Litigation Division. The Litigation Division may authorize travel

b. Travel arrangementsTravel arrangements for witnesses for and per diem expenses under paragraph 7-15 above when the case

the United States normally are made by DOJ through the LitigationS ©n€ in which the United States has a significant interest.
Division for other than local travel. The Litigation Division will

issue instructions for this travel, including fund citation, to the
appropriate commander. A U.S. Attorney, or an attorney assertingG
the Government’s medical care claim under chapter 5 of this regula-
tion, may make arrangements for local travel through the SJA or
legal adviser for attendance of a witness who is stationed at a
installation within the same judicial district, or not more than 100

miles from the place where testifying. Other requests, including

those under paragraph 7-élBelow, will be referred to the Litiga- 1) Wheth ; ion i ; h h h
tion Division. The instructions from the Litigation Division, or the (3)( ;boveeta&rjl;;on&deratlon isted in paragraphagkthroug

requgst flro_m the_”U.S. Attorneybor _thef attohrne_y assertlngfthe GOV‘?”" (2) Whether the information requested is releasable under the
ment’'s claim, will serve as a basis for the issuance o appropnateprincip|eS established in section Il of this chapter.

travel orders by the local commander. , (3) Whether the approval of the American Embassy should be
c. Travel and per diem expenséie witness’ commander or  gpiained because the person is attached to the Embassy staff or a
supervisor should ensure that the witness has sufficient funds toquestion of diplomatic immunity may be involved.
defray expenses. The SJA or legal adviser will provide assistance.  ,, \jnited States has an interest in the litigatidh.the SJA
(1) Where local travel is performed at the request of a U.S. getermines that the United States has an interest in the litigation, the
Attorney and the testimony does not involve information acquired in commander may authorize the interview or order the individual's
the performance of duties, transportation arrangements (costs) andttendance in a temporary duty status. The United States will be
any per diem expenses are the responsibility of the U.S. Attorney.qeemed to have an interest in the litigation if it is bound by treaty or
(2) An attorney asserting the Government's medical care or prop-other international agreement to ensure the attendance of such
erty claim may be required to advance local travel expense moneypersonnel.
to the witness requested and to include these in recoverable costs ¢. United States has no interest in the litigatidh.the SJA
where the Government's claim is not large enough to justify ex- determines that the United States does not have an interest in the
penditures of Government travel funds. litigation, the commander may authorize the interview or the appear-
(3) Other local travel and per diem expenses for cases involvingance of the witness under the principles established in section Il of
Army activities or claims are proper expenses of the commandthis chapter.
issuing the orders. d. Witnesses located outside the requester's coultftrthe re-
(4) Litigation Division will furnish travel expense and per diem quested witness is stationed in a country other than the requester’s,
the matter will be referred to the Litigation Division.

7-17. Witnesses before foreign tribunals

a. Referral to the SJARequests or subpoenas from a foreign
overnment or tribunal for present DA personnel stationed or em-
ployed within that country to be interviewed or to appear as wit-
nesses will be forwarded to the SJA of the command exercising
eneral court-martial jurisdiction over the unit to which the individ-
ual is assigned, attached, or employed. The SJA will determine the
following:
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DEPARTMENT OF THE ARMY
OFFICE OF THE STAFF JUDGE ADVOCATE
FORT SMITH, NORTH DAKOTA 84165
15 April 1993

Mr. T. Hudson Taylor
Attorney At Law

05 Hay Street
Whynot, ND 84167

Dear Mr. Taylor:

We have learned that you subpoenaed Captain Roberta Selby to testify at a deposition in Khentarse. Kramer,
currently filed in State court, and that you directed her to bring her legal assistance file concerning her client, SSG Kramer.

Under 32 CFR 97.6(c), 516.35, and 516.40, the Army must authorize the appearance of its personnel or the production of
official documents in private litigation. In this case, the Army cannot authorize Captain Selby to appear or produce the
requested file absent the following:

You must request in writing her appearance and the production of the file in accordance with Department of Defense
directives, 32 CFR 97.6(c), and Army regulations, 32 CFR 516-34 - 516.40. The request must include thé tieture o
proceeding, 32 CFR 516.34(b), and the nature and relevance of the official information lebs§6t35(d). We cannot act
on your request until we receive the required informatBee, for example, United States ex rel. Touhy v. R&génlJ.S.

462 (1951);Boron Oil Co. v.Downie873 F.2d 67 (4th Cir. 1989)Jnited States v. Bizzar&74 F.2d 1382 (1t Cir.
1982); United States v. Marincg58 F.2d 1120 (6th Cir. 1981Ynited States v. Aller654 F.2d 398 (10th Cirl977).

To overcome federal statutory restrictions on the disclosure of the requested file imposed by the Privacy Act, 5 USC
552a, you must provide either a written release authorization signed by the individual to whom the file pertains (that is,
SSG Kramer) or a court ordered release signed by a judge of a court of competent jurisdiction. A subpoena signed by a
clerk of court, notary, or other official is insufficierfBee, for example, Doe v. DiGenovad9 F.2d 74 (D.C. Cirl1985).

In this case, because of the attorney-client relationship between Captain Selby and SSG Kramer, you meist produc
written waiver of the attorney-client privilege from SSG Kramer. Because the privilege may protect both documents and
testimony, Captain Selby may not divulge such information without SSG Kramer's co8gentfor exampleRule of
Professional Conduct for Army Lawyers 1.6(a).

In addition to the above requirements, Captain Selby’s supervisor must approve her absence fré@me8atyCFR
516.43. In this regard, we suggest you take the deposition at Fort Smith. In any event, however, you or yourtctiapt mus
all travel expenses, as this is purely private litigation and witness’ appearance must be at no expense td Batemite
See id.516.48(c).

Finally, if Captain Selby does appear as a witness, she may only give factual testimony. She may nos$ testify a
opinion or expert witness.This limitation is based on Department of Defense and Army policy that ygemehsttlits
Government employees from appearing as expert witnesses in private litigg#end.97.6(e), 516.42.

Our sole concern in this matter is to protect the interests of the United States Army; the Army will not blogkoacces
witnesses or documents to which you are lawfully entitled. So that the Army can adequately protect its interests in this
matter, | request that you respond to this letter by 27 April 1993. If you have any questions, please call CPT IEor a
882-4500.

Sincerely,

(Signature)

ROBERT V. JACKANSI
MAJOR, JA
Chief, Administrative Law

Copy Furnished:
Litigation Division

Figure 7-1. Sample "Touhy" Compliance Letter
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DEPARTMENT OF THE ARMY
OFFICE OF THE STAFF JUDGE ADVOCATE
FORT SMITH, NORTH DAKOTA 84165
15 April 1993

Mr. T. Hudson Taylor
Attorney At Law

105 Hay Street
Whynot, ND 84167

Dear Mr. Taylor:

This letter responds to your request to interview and depose Captain Buzz Sawyer as a
witnes s in Morganv.Jones. Subjecttothefollowingconditions,yourrequestisapproved.

This grant of authority is limited to factual testimony only. Captain Sawyer may not
testifyasanexpertwitness. Thislimitationisbasedon Armypolicy prohibitin g Govern-
mt  embes fon apmg as ey WS in pe | din S 2 @R
516.42. Captain Sawyer may not provide official information that is classified, privi-
leged, or otherwise protected from public disclosure.

The decision whether to testify in private litigation is within the discretion of the
prospective witness. This authorization is also subject to the approval of the witness’
supervisors to be absent during the period involved. Finally, because this is private
litigation, thewitness’ participationmustbeatnoexpensetothe United States. See 32
CFR516.48.

If you have any questions, please call CPT Taylor at 919-882-4500.
Sincerely,
(Signature)
ROBERT V. JACKANSI

MAJOR, JA
Chief, Administrative Law

Copy Furnished:
Litigation Division

Figure 7-2. Sample Fact Witness Approval Letter

DEPARTMENT OF THE ARMY
OFFICE OF THE STAFF JUDGE ADVOCATE
FORT SMITH, NORTH DAKOTA 84165
15 April 1993

Mr. T. Hudson Taylor
Attorney At Law

105 Hay Street
Whynot, ND 84167

Dear Mr. Taylor:

Figure 7-3. Sample Expert Witness Denial Letter
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ThisrespondstoyourrequestforMr.CharlesMontrosetoappearasanexpertwitnessin
private litigation: Smithersv. ABC Video. Forthefollowingreasons, the requestisde-
nied.

ArmyRegulation27-40forbids Army personnelfrom providing experttestimonyinprivate
litigation, with or without compensation, except under the most extraordinary circum-
stances. See32CFR97.6(e),516.42. Severalreasons supportthe exercise of strictcon-
trol over such witness appearances.

The Army policy is one of strict impartiality in litigation in which the Army is no t
named party, areal party in interest, or in which the Army does not have a significant
interest. When a witness with an official connection with the Army testifies, a natural

tendency exists to assume that the testimony represents the official view of the Army,
despite express disclaimers to the contrary.

The Army is also interested in preventing the unnecessary loss of the services of its
personnel in connection with matters unrelated to their official responsibilities. If
Army personnel testify as expertwitnessesin private litigation, their official duties
areinvariablydisrupted, oftenatthe expense ofthe Army’s missionandthe Federaltax-
payer.

Finally, the Armyis concerned aboutthe potential for conflict ofinterestinherentin
the unrestricted appearance of its personnel as expert witnesses on behalf of parties
otherthanthe United States. Eventheappearanceofsuchconflictsofinteres t seriously
undermines the public trust and confidence in the integrity of our Government.

This case doesnotpresentthe extraordinary circumstances necessarytojustify there-
guested witness’ expert testimony. You have demonstrated no exceptional need or unique

circumstance s that woul d warran t (hi s or her) appearance . The exper t testimon Yy desire d can
besecuredfromnon-Armysources.Consequently,weareunabletograntyouanexceptio n to

the Army’s policy.
Ifyou have any questions, please call me or CPT Taylor at 919-882-4500.
Sincerely,

(Signature)

ROBERT V. JACKANSI
MAJOR, JA
Chief, Administrative Law

Figure 7-3. Sample Expert Witness Denial Letter - Continued

a
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DEPARTMENT OF THE ARMY
OFFICE OF THE STAFF JUDGE ADVOCATE
FORT SMITH, NORTH DAKOTA 84165
15 April 1993

Mr. T. Hudson Taylor
Attorney At Law

105 Hay Street
Whynot, ND 84167

Dear Mr. Taylor:

ThisrespondstoyourrequesttodeposeDr.(MAJ)J.McDonald, FortSmithMedical Treat-
mentFacility. Pursuantto32CFR516.33-516.49,youmaydeposehimsubjecttothefollow-
ing conditions:

He may testify as to his treatment of his patient, Sergeant Rock, as to related laboratory

testshemayhave conducted, orotheractionshetookintheregularcourse ofhisduties.

Hemustlimithistestimonytofactualmatterssuchashisobservationsofthepatientor
other operative facts, the treatment prescribed or corrective action taken, course of
recovery or steps required for treatment of injuries suffered, or contemplated future
treatment.

His testimony may not extend to hypothetical questions or to a prognosis. He may not
testifyasan"expert." Thislimitationisbased on Departmentof Defense and Army policy
prohibitingpresentorformermilitarypersonneland Armycivilianemployeesfromprovid-
ingopinionorexperttestimonyconcerningofficialinformation, subjects, oractivities
in private litigation. See 32CFR97.6(e), 516.42.

The witnesses may not provide official information that is classified, privileged, or
otherwise  protected from public disclosure. To protect the Army’s interests, CPT Taylor
another Army attorney will be present during the depositions.

To overcome restrictions imposed by the Privacy Act, 5 USC 552a, Dr. McDonald may not
discuss matters derived from the patient’s medical records absent the patient’s written
consentoracourtordersignedbyajudge. Asubpoenaissuedbysomeoneotherthanajudge
or magistrate is insufficient. See Doe v. DiGenova, 779 F.2d 74 (D.C. Cir. 1985); Stiles
Atlanta GasLight Co., 453 F. Supp. 798 (N.D. Ga. 1978).

The decision whether to testify in private litigation is within the discretion of the
witness, subject to the approval of his supervisors to be absent during the period in-
volved.

Finally, becausethisis private litigation, the withesses’ participationmustbe atno
expense to the United States. See 32 CFR 516.48.

If you have any questions, please call me or CPT Taylor at 919-882-4500.
Sincerely,

(Signature)

ROBERT V. JACKANSI
MAJOR, JA
Chief, Administrative Law

Copy Furnished:
Litigation Division

Figure 7-4. Sample of Doctor Approval Letter
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Chapter 8 of a contractor or individual normally should be initiated within 30

Remedies in Procurement Fraud and Corruption days of indictment or conviction.
(6) Coordinating, as appropriate, with other DOD components
8-1. Purpose affected by a significant fraud or corruption case being monitored

This chapter delineates the policies, procedures, and responsibilitiegy the Army.
for reporting and resolving allegations of procurement fraud or ir- (7) Developing, with the responsible DOD investigative organiza-
regularities (PFI) within DA. It implements DOD Directive 7050.5. tion, Procurement Fraud Coordinators and Advisers, and other in-

(See appendix D.) volved agencies, a specific comprehensive remedies plan for each
o significant fraud or corruption case.
8-2. Policies (8) In the case of ongoing criminal investigations, coordinate

a. Procurement fraud and irregularities will be addressegdmedies through, or with the prior knowledge of, the DOD criminal
promptly and thoroughly whenever encountered. Reports will be jnyestigative organization responsible for the case.
initiated in a timely manner and will be supplemented as(9) |n significant fraud or corruption cases, identifying and
appropriate. documenting any known adverse impact on a DOD mission, and
b. Investigations will be monitored to see that interim corrective including the information in any remedies plan.
action is taken and that final action is taken as expeditiously as (10) Providing the appropriate DOD criminal investigative organ-
possible. ization with information concerning final remedies as a result of an
c. This regulation establishes the Procurement Fraud Division investigation by that organization.
(PFD), U.S. Army Legal Services Agency, as the single centralized (11) Receiving notifications from criminal investigative agencies
organization within the Army to coordinate and monitor criminal, concerning substituted, defective, and counterfeit hardware in which
civil, contractual, and administrative remedies in significant cases ofa serious hazard to health, safety or operational readiness is indi-
fraud or corruption relating to Army procurement. cated; ensuring that appropriate safety, procurement and program
d. The key elements of the Army’s procurement fraud program officials are informed per enclosure 3 of DOD Directive 7050.5.
follow: centralized policy making and program direction; fraud rem- PFD will specifically ensure that contract reviews (DD Form 350
edies coordination; decentralized responsibility for operational mat- (Individual Contracting Action Report) and adverse impact state-
ters, such as reporting and remedial action; continuous casmts (see para 8¢@)) are prepared, and that such information is
monitorship by PFD from the initial report until final disposition; used to determine if further inquiry is warranted to prevent reoccur-
and, command-wide fraud awareness training. rence and to detect other possible fraud. Impact statements will not
e. Remedies for PFI will be pursued in a timely manner and be released to prosecutive agencies until reviewed by PFD. When
properly coordinated with other agencies. Every effort will be made appropriate, PFD will coordinate with other DOD agencies to estab-
to support criminal investigation and prosecution of frauduldigh a lead agency for victim impact statements in multi-DOD

activity. agency cases. . . .
f. A specific remedies plan will be formulated for each signifi- ~ b. The Commanding General, USACIDC, will take the following
cant case of fraud or corruption involving procurement. actions:

g. Coordination on the status and disposition of cases will be (1) Notify PFD of any investigations involving fraud or corrup-
maintained between PFD, OTJAG, PFI Coordinators at MACOMs, tion related to procurement activities. o _
and Procurement Fraud Advisers (PFA) at subordinate commands. (2) Notify other DOD component criminal investigative organiza-
Coordination of procurement and personnel actions will be accom-tions when investigations involving fraud or corruption affect that
plished with investigative agencies as required by those agenciescomponent. This includes evidence of fraud by a contractor, sub-
h. Training which relates to fraud and corruption in the procure- contractor, or employee of either, on current or past contracts with,

ment process is a significant element of this program. or affecting, that component. _ ) o
(3) Notify the Defense Investigative Service of any investigations
8-3. Duties and Procedures that develop evidence that affects DOD cleared industrial facilities

a. TJAG has overall responsibility for the coordination of reme- Or personnel._ o o
dies in procurement fraud and corruption within the Army. This  (4) Determine the effect on any ongoing investigations or prose-
responsibility has been delegated to PFD. Functions of PFD will cutions of any criminal, civil, contractual, or administrative actions
include the following: being considered by a centralized organization and advise of any

(1) Serving as the single centralized organization in the Army to adverse impact. ) ] _
monitor the status of, and ensure the coordination of, criminal, civil, (5) Promptly provide commanders, contracting officers, Procure-
contractual, and administrative remedies for each significant case ofment Fraud Advisers, and suspension and debarment authorities,
fraud or corruption. when needed to allow consideration of applicable remedies, any

(2) Receiving reports of procurement fraud and corruption from court records, documents, or other evidence of fraud or corruption
any source including, but not limited to the following: DOD crimi- from ongoing or completed criminal investigations. In cases of in-
nal investigative organizations; audit agencies; contracting officers; dictment or conviction of a contractor or individual, the information
inspectors general of the executive branch; correspondence from thdill be provided in time for initiation, if appropriate, of suspension
public; and, commanders. This provision does not repeal any otheir debarment action within 30 days of the indictment or conviction.
reporting requirement, but establishes PFD as a recipient of PFI (6) Provide prosecutive authorities and centralized organizations
information at the earliest possible time. with timely information on the adverse impact on a DOD mission of

(3) Establishing a monitoring system within OTJAG for all cases fraud or corruption that relates to DOD procurement activities. This
of fraud and corruption that relate to Army procurement. information will be obtained from individuals such as the head of

(4) Discussing regularly with the U.S. Army Criminal Investiga- the contracting agency, appropriate commanders, and staff agencies.
tion Command (USACIDC) or the assigned DOD criminal inves- Some examples of adverse impact on a DOD mission are endanger-
tigative organization the current status of significant fraud g}ent of personnel or property, monetary loss, compromise of the

corruption cases and their coordination with prosecutive authorities.procurer.nent process, or.reduct|on or loss of mission readiness.
(5) Ensuring that all criminal, civil, contractual, and administra- (7) Discuss regularly with Procurement Fraud Advisers the status

tive remedies are considered in each significant fraud or corruptionOf significant investigations of fraud or corruption and their coor-

case and that timelv and apolicable remedies are undertaken bdination with prosecutive authorities and provide documents and
Y PP . ¥eports resulting from the investigations.
commanders, contracting officers, and suspension and debarment c. Commanders of service schools conducting procurement or

authorities. For example, consideration of suspension or debarmenbrocurement-related training (such as The Judge Advocate General's

22 AR 27-40 « 19 September 1994



School, the U.S. Military Police School, and the U.S. Army Logis- should be processed through the local PFA whenever possible. Re-
tics Management Center) will ensure that— quests for Federal investigators will be processed through the sup-
(1) All procurement and procurement-related training includes a porting USACIDC and the PFA will be notified. When the conduct

period of instruction on fraud and corruption in the procurement of criminal investigations and prosecutions conflict with the prog-

process. The length of the period of instruction will be appropriate ress of procurements, reasonable deference will be given to criminal

to the duration and nature of the training. investigators and prosecutors whenever possible. Any serious con-
(2) Training materials are developed to support that training. flict that cannot be resolved at a local level will be reported immedi-
(3) Training materials developed will be sent to MACOM PFI ately to the PFI Coordinator or PFD for action.

Coordinators. e. PFI Coordinators and PFAs may request access to information
d. MACOM commanders and heads of contracting activities will obtained during criminal investigations that is not protected by Fed.
ensure that— R. Crim. P. 6(e) and use this information to assist them in taking

(1) Substantial indications of fraud or corruption relating t@ppropriate administrative, contractual, and civil remedies. Requests
Army contracts or Army administered contracts are reportéef this information should be made directly to the appropriate
promptly to the supporting USACIDC element and the Procurement Federal investigative agency. The investigative organization may

Fraud Division. withhold requested information if release would compromise an
(2) Information provided includes reports by contracting officers investigation. Difficulties in obtaining information that cannot be
under DFARS 9.406-3. resolved locally will be referred to PFD for appropriate action.
f. USACIDC will notify, in writing, local PFAs as well as PFD

8—4. Procurement fraud and irregularities programs at within 30 days, of initiation of a significant investigation of fraud or

MACOMs corruption related to Army procurement activities. Such notification

a. Command counsel and SJAs at MACOMs will develop a pro- will include the following:
gram and appoint an attorney as PFI Coordinator for their com- (1) Case title.
mand. Chief counsel and SJAs at commands with procuremen@) USACIDC Report of Investigation number.
advisory responsibility will appoint an attorney as a Procurement (3) Responsible investigative agency or agencies.
Eraud Adviser (PFA) to manage the PFI program at their installa-  (4) Office of primary responsibility.
tions as well. (5) Date opened.

b. Provision may be made for activities not having sufficient (6) Summary of facts.
attorney assets to obtain assistance from nearby installations that (7) Suspected offense.

have a PFA. _ _ _ g. The transmission of the informationfiabove may be delayed

c. Reports and recommendations will be transmitted throughthe Commanding General, USACIDC, or the head of another
command channels to the PFI coordinator for the affected MACOM. pOD criminal investigation organization determines the transmis-

d. Command counsel, chief counsel, and SJAs will exercise su-sjon would compromise the success of any case or its prosecution.
pervisory authority to ensure effective operation of the fraud pro- The prosecutive authorities dealing with the case will be consulted,
gram and coordination of remedies within their organizations. when appropriate, in making such determinations.

e. The MACOM PFI Coordinator will have overall responsibility ~ h. USACIDC will obtain the following information at the earliest
for the design and implementation of the MACOM'’s procurement possible point in an investigation of fraud or corruption that relates

fraud program. ] . ] . _ to DOD procurement activities, whenever possible without reliance
f. PFAs and PFI Coordinators will coordinate with the appropri- on grand jury subpoenas:

ate local CID or Defense Criminal Investigative Service (DCIS) (1) The individuals suspected to be responsible.
activity to assure the prompt notification and coordination of all  (2) The suspected firm's organizational structure.
Procurement Fraud cases. (3) The firm's financial and contract history.

(4) The firm’'s organizational documents and records.
(5) Statements of witnesses.

(6) Monetary loss to the Government.

8-5. Reporting requirements
a. Typical fraud indicators during the procurement cycle are lis-
ted in figure 8-1. The mere presence of one or more of these . . o . . .
indicators does not, by itself, require reporting under paragboaph to (;)FI(D) tgtrar()rﬁg\r/acng 'rr:ifg;r:ta%ongQ'esnt'P;ﬁ;?g t|grn ;\r']':lzgﬁ Oﬁrowded
below. Reports should be submitted if there is a reasonable suspi-~. . cogniz: o 9 C
i. PFD will provide written notification to the Defense Investiga-

cion of procurement fraud or irregularity or the procuring agency .. ° . : .
refers the matter for investigation. tive Service of all suspension or debarment actions taken by the

b. “Procurement Flash Reports” will be transmitted by FAXA‘rmy'
directly to PFD whenever a PFI Coordinator or PFA receives noticég_g pED and HQ, USACIDC coordination
of a PFI involving the Army. To facilitate filing, a separate sheet pgp ang HQ, USACIDC will coordinate as follows:
should be used for each case reported. These reports will provide a 5 piscuss the status of significant procurement fraud or corrup-

succinct summary of the following available information: tion investigations being conducted by USACIDC and possible rem-
(1) Name and address of contractor. edies. These discussions should take place on a regular basis.
(2) Known subsidiaries of parent firms. b. Discuss the coordination of possible criminal, civil, contractu-
(3) Contracts involved in potential fraud. al, or administrative remedies with prosecutive authorities.
(4) Nature of potential fraud. c. PFD will maintain liaison with other DOD centralized organi-
(5) Summary of pertinent facts. zations and will coordinate remedies with those centralized organi-
(6) Possible damages. zations affected by a significant investigation of fraud or corruption
(7) Investigative agencies involved. that relates to DOD procurement activities.

(8) Local PFAs (name and phone numbers). Any of the above d. Ascertain the effect on any ongoing investigation of the initia-
categories that cannot be completed will be annotated as “unknownijon of civil, contractual, or administrative remedies as follows:
at present.” (1) PFD will maintain liaison with USACIDC and other DOD

c. When a report is required by DFARS, or is requested by PFD, criminal investigative organizations in order to determine the advis-
the provisions of DFARS 9.406-3 will be followed. DFARSapility of initiating any civil, contractual, or administrative actions.
9.406-3 provides the basic content and format for PFI reports. (2) USACIDC will advise PFD of any adverse effect on an inves-

d. All personnel will cooperate to ensure that investigations and tigation or prosecution by the initiation of civil, contractual, or
prosecutions of procurement fraud are completed in a timely andadministrative actions.
thorough manner. Requests for assistance from Federal prosecutors
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8-7. Coordination with DOJ (3) Sherman Act, 15 USC 1-7.
a. PFD will establish and maintain liaison with DOJ and the  (4) Racketeer Influenced and Corrupt Organizations Act, 18 USC
Defense Procurement Fraud Unit on significant fraud and corruption1961-1968.

cases to accomplish the following: (5) Common law fraud.

(1) Monitor criminal prosecutions. (6) Unjust enrichment.

(2) Initiate litigation for civil recovery. (7) Constructive trust.

(3) Coordinate administrative or contractual actions while crimi-  (8) Cases where contracts have been procured in violation of the
nal or civil proceedings are pending. conflict of interest statute, 18 USC 218. ($&&R Engineering Co.

(4) Coordinate settlement agreements or proposed settlements of. United States16 F.2d 469 (Ct. Cl. 1980).)
criminal, civil, and administrative actions. c. When civil recovery appears possible, PFD should be con-

(5) Respond to DOJ requests for information and assistance. Ssulted to determine if a litigation report is necessary. If requested by
b. In cases where there is an ongoing criminal investigation, PFD, the report should summarize the available evidence and appli-
coordination with DOJ by any member of the Army normally will cable theories of recovery and be prepared under paragraph 3-9 of
be accomplished by or through USACIDC or the cognizant DOD this regulation. To avoid unnecessary duplication of effort, recovery
criminal investigative organization, or with the investigative organi- reports may include and make liberal references to other reports
zation’s advance knowledge. This does not apply to the routinePreviously prepared on a given case such as the DFARS 9.406-3
exchange of information between Government attorneys in figQort. _ _ ) o
course of civil litigation or the routine referral of cases to DOJ for  d. The MACOM PFI coordinator and PFA will monitor all civil
civil recovery. fraud recovery efforts throughout the command and will provide
c. Initial contact by any attorney associated with the U.S. Army tr_ai_ning and technical assista_nce as required. Status reports of all
with a U.S. Attorney’s office or DOJ, whether initiated by the Army Civil fraud recovery efforts will be provided through channels as
attorney or not, will be reported to PFD. Activity after the initial fequired by PFD.
contact will be reported to PFD only when the Army attorney feels _10. Administrative and contractual actions
there has been a significant event in the case. If the Army attorne a The following remedial options should be considered in re-
is not a PFI Coordinator or a PFA, the matter should be referred toS ohse to confirmed fraudulent activity:
one of these two attorneys as soon as possible. Routine exchange:?(l) Contractual '
between Army attorneys and U.S. Attorney’s offices or DOJ do not (a) Termination of contract for default.

need to be brought to the attention of PFD. (b) Nonaward of contract based upon a finding of contractor
nonresponsibility. (If this appears to be a valid option, a DFARS
9.406-3 report must be prepared where contractor nonresponsibility

8-8. Comprehensive remedies plan
a. A specific, comprehensive remedies plan will be developed in . !
each significant investigation involving fraud or corruption that re- 'S based on _Iack of integrity).
lates to Army procurement activities. When possible, these plans (C) Rescission of contract.
should be forwarded with the DFARS 9.406-3 reports. In no case, (d) Revocation of acceptance.
however, should the report be delayed an appreciable time pending E?)) VL\J/istﬁh?)fl d(i:r?gnt[)?cpt)avy\//er:lr;?\rtlgetz contractor. In the case of with
gcilgpletlon of the plan. The format for a remedies plan is at figure holding pursuant to DFARS 32.173, the Chief, PFD, is the Army
b. The plan will be developed initially by the PFA with the Remedy Coordinating Official.
participation of the appropriate criminal investigators and other rele- (9) Offset of payments due to contractor from other contracts.
vant personnel such as the contracting officer. In significant cases () Revocation of facility security clearances.
the PFA should also coordinate a remedies plan early with PFD. () Increased level of quality assurance.
Defective product/product substitution remedies plans must comply () Refusal to accept nonconforming goods.
with the requirements of appendix D of this regulation. (k) Denial of claims submitted by contractors.
c. A comprehensive remedies plan will include at a minimum the () Removal of contract from automated solicitation or payment
following information and considerations: system. .
(1) Summary of allegations and investigative results. (2) égmlnlstr_atlve.t tina f d d
(2) Statement of any adverse impact on a DOD mission. DOD gsg Re;no%/eallr:)rcﬁgarsi? 'E?neﬁ:nlsf ?Sr:)ve?;?ﬁgn?re;sonnel
investigative organizations, commanders, or procurement officials (c) Review of contractgadministration and oa r%ent confrols
will also provide this information to prosecutive authorities to en- d) R fi f t of tracti fFf) y :
hance prosecution of offenses or to prepare a victim impact state- (d) Revocation of warrant of contracting officer.
ment pursuant to Fed. R. Crim. P. 32(c)(2). (€) Suspension of contractor.

(3) The impact upon combat readiness and safety. g) Ilr?e(?:sr;nses\thiocfhcgpetracetr?(ri.in review or action by DOJ, PFAs
(4) Consideration of each criminal, civil, contractual, and admin- : p 9 y !

istrative remedy available, and documentation of those remediesShOUICI coordinate with the DOJ attorney handling the case prior to
8 Yy ' initiating any contractual or administrative remedy. In the case of
either planned, in progress, or completed.

5) Restricti h it of di h di ongoing criminal investigations, this coordination will be accom-
. (5) estrictions on the pursuit of any remedies such as gran Juryplished through the appropriate DOD criminal investigation
information or possible compromise of the investigation.

: ) . : organization.
d. When PFD receives remedies plans, PFD will coordinate them 9
with the headquarters of the appropriate DOD criminal investigative 8—11. Overseas cases of fraud or corruption

organization involved. a. Commanders of overseas major commands will establish pro-
e. Testing necessary to support the investigation and remediescedures, similar to this regulation and consistent with the DFARS,
plan should comply with figure 8-3. and regulations and directives of their respective unified commands,
for reporting and coordination of available remedies in overseas

8-9. Litigation reports in civil recovery cases procurement fraud and corruption cases involving foreign firms and

a. PFAs will evaluate all substantiated PFI cases to determineindividuals. Overseas major commands will also maintain liaison

whether it is appropriate to recommend civil recovery proceedings.with PFD and provide periodic reports of remedies coordination
b. Recovery should be considered under both statutory and com—esylts.

mon law theories, including but not limited to the following: b. Overseas suspension and debarment actions are governed by
(1) False Claims Act, 31 USC 3729. DFARS 9.403. The names of all firms and individuals suspended or
(2) Anti-Kickback Act, 41 USC 51. debarred will be forwarded expeditiously to PFD for inclusion on
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the List of Parties Excluded From Federal Procurement or Non-the Investigatig Official in a timely manner Additionally,

procurement Programs. USACIDC will forward current information regarding the status of
c. Overseas cases of fraud or corruption related to the procureremedies pending or concluded. USACIDC may obtain remedies

ment process that involve U.S. firms or U.S. citizens may be re-information by coordinating with PFD and the cognizant command.

ferred to PFD for coordination of remedies under this regulation. § |, pay and entitlement or transportation operation fraud cases,
8-12. Program Fraud Civil Remedies Act (PFCRA) USACIDC will coordinate with the Office of the Secretary of the

a. PFCRA was enacted on 21 October 1986 (Public Law 99_509)Army, Financial Manag.ement, Review and Oversight Directorate
and implemented by DOD on 30 August 1988 (DOD Directive (SAFM-RO0), to determine the status of any pending or proposed
5505.5). (See appendix E.) action under the Debt Collection Act. This information, in addition

b. PFCRA expands the capability of the Government to deter and!® Information obtained under paragraph &-&bove, will be for-
recover losses from false, fictitious, or fraudulent claims and state-Warded with appropriate cases to the Investigating Official.
ments. It is also applicable to program fraud and provides an admin- g. In those cases where the Investigating Official has submitted a
istrative remedy in addition to those otherwise available to the Army report to the Army Reviewing Official for action under PFCRA,
in procurement fraud or pay and entitlements fraud cases. PFD will, at the direction of the Reviewing Official, prepare all

c. As part of the Army implementation, the Secretary of the legal memoranda as necessary to transmit the Reviewing Official's
Army’s duties and responsibilities under PFCRA as Authority Head intention to issue a complaint. As part of this responsibility, PFD
are delegated to the Army General Counsel. The Chief, Intellectualwill do the following: coordinate with the affected command or
Property Law Division, is the Army’s Reviewing Official within the  agency to ensure that all appropriate remedies have been considered;
meaning of PFCRA. Army implementation also requires DA t0o evaluate the overall potential benefits to the Army; and ensure that
follow the policies and procedures prescribed in enclosure 2 of action under PFCRA is not duplicative of other remedies already

DOD Directive 5505.5. (See appendix E.) o ~ taken. In order to fully supplement the Reviewing Official’s file,
d. The DOD Inspector General (IG) is the Investigating Official pED may request a litigation report.

within DOD. The duties of this position will be performed by the
Assistant IG For Investigations. This individual is vested with the

authority to investigate all allegations of liability under PFCRA. E;\;)?Mgr)n:gﬁi? f&?]gerlvlllqlletan%litz:aftfrgng%?g%iirr?g?«(::eortri]oﬂatgdthe
That authority includes the power to task subordinate investigative Y, y P P

agencies to review and report on allegations that are subject AR ard al case involvirg pay ard entlt_lemelst fraud with .

PFCRA. If the Investigative Official concludes that an action under SAFM-RO, for comments and recommendations. These matters will

PFCRA is warranted in an Army case, the official will submit a be forwarded with the case file to the Reviewing Official.

report containing the findings and conclusions of such investigation . If the Attorney General approves the issuance of a complaint,

through PFD to the Army Reviewing Official. PFD, at the direction of the Army Reviewing Official, shall prepare
e. Pursuant to DOD IG guidance, USACIDC will forward appro- the complaint and all necessary memoranda as required. PFD shall

priate cases that appear to qualify for resolution under PFCRA toalso designate attorneys to represent the Authority in hearings under

PFCRA.

h. PFD will coordinate all cases involving transportation opera-

1. During the identification of the Government's need for goods or services.

a. Need determinations for items currently scheduled for disposal or reprocurement, or which have prede-
termined reorder levels.

b. Excessive purchase of “expendables” such as drugs or auto parts.

c. Inadequate or vague need assessment.

d. Frequent changes in the need assessment or determination.

e. Mandatory stock levels and inventory requirements appear excessive.

f. Iltems appear to be declared excess unnecessarily or sold as surplus, while same items are being
reprocured.

g. It appears that an item or service is being purchased more as a result of aggressive marketing efforts
rather than in response to a valid requirement.

h. Need determination appears to be tailored unnecessarily in ways that can only be met by certain
contractors.

i Items and services are continually obtained from the same source due to an unwarranted lack of effort to

develop second sources.

2. During the development of the statements of work and specifications.
a. Statements of work and specifications appear to be written intentionally to fit the products or capabilities
of a single contractor.

b. Statements of work, specifications, or sole source justifications developed by or in consultation with a
preferred contractor.
c. Information concerning requirements and pending contracts is released only to preferred contractors.

Figure 8-1. Procurement Fraud Indicators
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d. Allowing companies and industry personnel who participated in the preparation of bid packages to
perform on subsequent contracts in either a prime or subcontractor capacity.

e. Release of information by firms or personnel participating in design or engineering to companies compet-
ing for prime contract.

f. Prequalification standards or specifications appear designed to exclude otherwise qualified contractors or
their products.

g. Requirements appear split up to allow for rotating bids, giving each contractor his or her “fair share.”

h. Requirements appear split up to meet small purchase requirements (that is, $25,000) or to avoid higher
levels of approval that would be otherwise required.

I Bid specifications or statement of work appear inconsistent with the items described in the general
requirements.
J. Specifications appear so vague that reasonable comparisons of estimate would be difficult.

k. Specifications appear inconsistent with previous procurements of similar items of services.

3. During the presolicitation phase.
a. Sole source justifications appear unnecessary or poorly supported.
b. Statements justifying sole source or negotiated procurements appear inadequate or incredible.
C. Solicitation documents appear to contain unnecessary requirements which tend to restrict competition.
d. Contractors or their representatives appear to have received advance information related to the proposed
procurement on a preferential basis

4. During the solicitation phase.

a. Procurement appears to be processed so as to exclude or impede certain contractors.

b. The time for submission of bids appears to be limited unnecessarily so that only those with advance
information have adequate time to prepare bids or proposals.

C. It appears that information concerning the procurement has been revealed only to certain contractors,
without being revealed to all prospective competitors.

d. Bidders conferences are conducted in a way that apparently invites bid rigging, price fixing, or other

improper collusion between contractors.
e. There is an apparent intentional failure to publish notice of the solicitation fairly.

f. Solicitation appears vague as to the details such as time, place, and manner of submitting acceptable
bids.

g. There is evidence of improper communications or social contact between contractors and Government
personnel.

h. Controls over the number and destination of bid packages sent to interested bidders appear inadequate.

i Indications that Government personnel or their families may own stock or have some other financial
interest in either a contractor or subcontractor.

J. Indications that Government personnel are discussing possible employment for themselves or a family

member with a contractor or subcontractor or indications that a proposal for future employment from a contractor
or subcontractor to a Government employee or his or her family members has not been rejected firmly.

k. Indications that any contractor has received special assistance in preparation of his or her bid or
proposal.
1. It appears that a contractor is given an expressed or implied reference to a specific subcontractor.

m. Failure to amend solicitation to reflect necessary changes or modifications.

5. During the submission of bids and proposals.
a Improper acceptance of a late bid.
b. Documents, such as receipts, appear falsified to obtain acceptance of a late bid.
c Improperly attempting to change a bid after other bidders prices are known.
d. Indications that mistakes have been planted deliberately in a bid to support correction after bid opening.
e Withdrawal by a low bidder who may later become a subcontractor to a higher bidder who gets the
contract.
f. Apparent collusion or bid rigging among the bidders.
g. Bidders apparently revealing their prices to each other.
h Required contractor certifications appear falsified.
i Information concerning contractor’s qualifications, finances, and capabilities appears falsified.

6. During the evaluation of bids and propoosals.

Deliberately losing or discarding bids of certain contractors.
Improperly disqualifying the bids or proposals of certain contractors.
Accepting apparently nonresponsive bids from preferred contractors.

SIS

Figure 8-1. Procurement Fraud Indicators—Continued
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d. Unusual or unnecessary contacts between government personnel and contractors during solicitation,
evaluation, and negotiation.

e. Any apparently unauthorized release of procurement information to a contractor or to non-government
personnel.

f. Any apparent favoritism in the evaluation of the bid or proposal of a particular contractor.

g. Apparent bias in the evaluation criteria or in the attitude or actions of the members of the evaluation
panel.

7. During contract formation and administration. (For more details on these subjects see DA Pam 27-153,
para 23-5.)

a. Defective pricing by the contractor usually associated with submitting false cost and pricing data under
the Truth in Negotiation Act.

b. Cost/Labor mischarging.

C. Product substitution.

d. Progress payment fraud.

Figure 8-1. Procurement Fraud Indicators - Continued
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(Date of Plan)
Section | (Administrative Data):

Subject of allegation.
Principal investigative agency.
Investigative agency file number.
Subject’s location.
Location where offense took place.
Responsible action commander.
Responsible MACOM.
Contract administrative data (if applicable):
1. Contract number.
2.  Type of contract.
3. Dollar amount of contract.
4 Period of contract.

ToTmooO®y

| Principal case agent (name and telephone number).

J Civilian prosecutor (if applicable) (name, address, and telephone number).
K. Is Grand Jury investigating this matter? If so, where is Grand Jury located?
L Audit agency involved (if applicable).

(Name and telephone number of principal auditor.)

M. Suspense date for update of this plan.

Section |l (Summary of Allegations and Investigative Results to Date):

(Provide sufficient detail for reviewers of the plan to evaluate the appropriateness of the planned remedies. If
information is “close-hold” or if grand jury secrecy applies, so state.)

Section Il (Adverse Impact Statement):

(Describe any adverse impact on the DA/DOD mission. Adverse impact is described in DOD Directive 7050.5,
paragraph E.1.g. ldentify impact as actual or potential. Describe the impact in terms of monetary loss, endanger-
ment to personnel or property, mission readiness, etc. This information should be considered in formulating your
remedies as described below and provided to prosecutors for their use in prosecution of the offenses.)

Section IV (Remedies Taken and/or Being Pursued):

A. Criminal Sanctions. (As a minimum, address the following: Are criminal sanctions appropriate? If so,
which ones? If not, why not? Has the local U.S. Attorney or other civilian prosecutor been notified and briefed?
What actions have been taken or are intended? If and when action is complete, describe action and final results
of the action. Other pertinent comments should be included.)

B. Civil Remedies. (As a minimum address the following: Which civil remedies are appropriate? Has the
local U.S. Attorney or other civilian prosecutor been notified and briefed? How, when, where, and by whom are
the appropriate civil remedies implemented? If and when action is completed, describe action and final results.
Other pertinent comments should be included.)

C. Contractual/Administrative Remedies. (As a minimum, address the following: Are contractual and ad-
ministrative remedies appropriate? If so, which ones? If not, Why? If contractual or administrative remedies are
considered appropriate, describe how, when, and by whom the remedies are implemented. If and when action is
completed, describe action and results of the action. Other pertinent comments should be included.)

D. Restrictions on Remedies Action. (Comment as to why obvious remedies are not being pursued. For
example, the U.S. Attorney requests that the suspension action be held in abeyance pending criminal action.)

Section V (Miscellaneous Comments/Information):

Section VI (Remedies Plan Participants):

Figure 8-2. Guide for Preparing Remedies Plan
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(Record the name, grade, organization, and telephone number of all Remedies Plan participants.)

Section VII (MACOM Coordination Comments):

(Record the name, grade, office symbol, and telephone number of all MACOM officials providing coordination
comments; record the date when comments are submitted and append to the Remedies Plan the signed
comments provided.)

MACOM Focal Point:

(Record the name, grade, office symbol, and telephone number of the MACOM focal point.)

Section VI (Coordination/Comments):

(Record the name, grade, organization, office symbol, and telephone number of all officials with whom you have

coordinated the Remedies Plan or who have provided comments on your plan; append any comments provided
to the Remedies Plan.)

Figure 8-2. Guide for Preparing Remedies Plan - Continued

1. Under no circumstances is testing to proceed unless the command has committed sufficient funding to
cover the entire cost of the projected testing.

2. No testing will be initiated unless there has been a written request for the testing to the appropriate
Procurement Fraud Advisor from a criminal investigator or Assistant United States Attorney or Department of
Justice Attorney (AUSA is used in these procedures to indicate either an AUSA or Department of Justice
attorney). If they have not already done so, criminal investigators should be requested to coordinate their testing
requests with the AUSA overseeing the inves